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STATEMENT OF QUESTIONS PRESENTED 


1. Whether under Section 19 of the Natural Gas Act of 
1938, as amended. 15 U.S.C. §717r, the Federal Power Com- 
mission can reverse a final order issued in response to an 
application for rehearing where no petition has been filed 

i seeking judicial review of either the final order issued on 
‘rehearing or the denial of rehearing of that final order. 


2. Whether under Section 19 of the Natural Gas Act of 
1938, as amended, 15 U.S.C. §71ir, the Federal Power Com- 
mission is authorized to reverse final orders at any time 
merely by reopening the proceedings sua sponte for recon- 
sideration. 


3. Whether the Federal Power Commission acted in an 

arbitrary and capricious manner when its new membership 

i reversed a previous final order by substituting the intent 

| of the new membership for that contained in the previous 

orders and decisions of the Commission which had estab- 

| lished and defined the rights and obligations of the natural 
gas companies. 


4. Whether the Federal Power Commission abused its 

discretion by attempting an equitable disposition in its 

| order of March 5, 1962, althongh it was without sufficient 
facts on which to apply such principles. 


Jurisdictional Statement 

Statement of the Case......ssscssssseseeeserseeeees 

Statutes and Regulations Involved 

Statement Of Points.........cssssesescsseceessseseseeesssesseneeneensnenneanansnsesesees 
Summary of Argument 

Argument 


I. The Natural Gas Act does not authorize Respondent to 
reverse its order of May 29, 1961 


A. There was no basis for the Commission to reconsider 
its Order of May 29, 1961 in Texaco Inc. Docket 
Nos. G-15546, G-15547 and G-15548 


B. If rehearing of the May 29, 1961 order was required, 
Respondent could not set aside or modify that order 
unless United Fuel filed a petition for review of the 
Respondent’s denial of rehearing. 


. Transco’s petition to intervene in Texaco'’s Docket No. 
G-15680 which was neither timely nor required by the 
public interest was properly denied by the order of 
May 29, 1961 


. Respondent cannot retroactively reverse the order of 
May 29, 1961 based solely on a policy change by its 
new membership .... 


. Respondent abused its discretion when it attempted to 
apply equitable principles without sufficient facts. 


Conclusion 


Appendix: 


A. Contract Provisions ......sessssssssssssssssnessescnnessnennnennnenenasenaees 


Article VII of the contract dated September 10, 
1952 between Texaco Inc. and United Fuel Gas 
Company 

Article X of the contract dated January 14, 1955 
between Texaco Ine. and Transcontinental Gas 
Pipe Line Corporation 
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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


On April 4, 1962, pursuant to Section 19(a) of the Nat- 
ural Gas Act of 1938, 52 Stat. $31, 15 U.S.C. § 717r(a) (Act) 
Texaco Inc., (Texaco) filed an application for rehearing 
of the order of March 5, 1962, issued by Respondent Federal 
Power Commission (Commission) (R. $593). Respondent 
denied that application for rehearing by its order of April 
26, 1962 (R. 796). 


Within sixty (60) days after Respondent's order of 
April 26, 1962, denying rehearing, Texaco filed a petition 
pursuant to Section 19(b) of the Natural Gas Act, supra, 
to review and set aside Respondent's orders of March 5, 
1962 and April 26, 1962. 


» 
On July 16, 1962 Respondent, pursuant to Section 19(b), 
supra. certified to this Court the record which provided the 
basis for its orders of March 5, 1962 and April 26, 1962. 


STATEMENT OF THE CASE 


By Act No. $ of 1958, as approved on June 16, 1958, 
amending Title 47, Louisiana Revised Statutes 1950, § 678, 
the State of Louisiana imposed an additional gas gathering 
tax of one cent (le) per thousand cubic feet (Mef) of nat- 
ural gas produced in Louisiana. The 1958 gas gathering 
tax became effective August 1, 1958 and continued until it 
was suspended on December 1, 1958, by an act of the 
Louisiana legislature, which at the same special session, 
increased the existing severance tax on natural gas to a 
total of two and three-tenths cents (2.3¢) per Mef. 


As a producer of natural gas in Louisiana, Texaco is 
obligated to pay these taxes directly to the State from its 
own funds. However, under the contracts involved in this 
case, Texaco is partially reimbursed for these tax pay- 
ments by the purchasers of its Louisiana produced gas, 
United Fuel Gas Company (United Fuel) and Transcon- 
tinental Gas Pipe Line Company (Transco). United Fuel 
in five separate contracts filed by Texaco with the Com- 
mission as gas rate schedules obligates itself to reimburse 


1 The 1958 gas gathering tax was in addition to the three-tenths 
of a cent (.3¢) per Mcf severance tax and the one cent (1¢) per 
Mef 1954 gas gathering tax already in effect in 1958. See §§633 
and 671, Title 47, Louisiana Revised Statutes 1950. 


2 Since the new severance tax became effective immediately upon 
the suspension of the gas gathering taxes, the tax obligation of 
the producers of natural gas was unchanged. See Act No. 3 Ex. 
Sess. $1 ($681.1, Title 47, Louisiana Revised Statutes) suspend- 
ing the gas gathering taxes effective 7:00 a.m., December 1, 1958 
and Act No. 2 Ex. Sess. §2 (4633, Title 47, Louisiana Revised 
Statutes 1950) increasing the severance tax effective 7:00 a.m., 
December 1, 1958. 
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Texaco for part of any “new or additional taxes imposed 
on [Texaco] . . . by reason of the production, severance, 
gathering ... of gas...” (R. 8718-20).3 The single con- 
tract with Transco provides for partial reimbursement of 
“any new or additional . . . severance, gathering tax or 
taxes .. .” (R. 9517-18).* Of course, under the Natural 
Gas Act, United Fuel’s and Transco’s partial reimburse- 
ment for increased taxes cannot be collected by Texaco 
until it files for a change in rate as provided by Section 
4 of the Act. Texaco paid the 1958 gas gathering tax to 
the State and was reimbursed by United Fuel and Transco 
as provided in each of the contracts. (R. 8513, 8718, $808. 
9020, 9076, 9517). 


On July 11, 1958, after Respondent alleged that it was 
advised that the validity of the 1958 gas gathering tax 
was being challenged, it issued general Order No. 206, 
20 FPC 28, which provided that any rate increases filed 


by Texaco based on the provisions of the contracts with 
United Fuel and Transco would be suspended for one 
day.s Thereafter, in each of its gas rate schedules, Tex- 
aco filed for rate increases based on the tax reimburse- 
ment provisions of the contracts. Pursuant to Order No. 
206, supra, the rate increases on the sales to United Fuel 
were suspended for one day and then made effective by 
individual orders issued on July 30, 1958, in Docket Nos. 
G-15546 (R. 8552), G-15547 (R. $852), G-15548 (R. 9299). 
Similarly, in Docket G-15680. An order issued July 31, 
1958 suspended the tax reimbursementt rate increase for 
the sale to Transco (R. 9548). While these orders provided 


3 Emphasis added throughout unless otherwise indicated. 


4 The contract provisions providing for this partial tax reimburse- 
ment are set forth in their entirety in the Appendix. 

5 Apparently only the 1954 gas gathering tax was challenged, and 
there was no litigation concerning the 1958 gas gathering tax 
itself. See Bel Oil Corp. v. Fontenot, 238 La. 1002, 117 So. 2d 
571 (1959) and Southern Natural Gas Co. v. Roland, 240 La. 
471, 123 So. 2d 891 (1960). 
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that the rate inereases would be collected subject to refund, 
each order made the refund obligation contingent on the 
fet that “. . . such additional tax eventually be held in- 
valid end the State of Louisiana makes refund . . .” 


he Federal Power Commission received an informal 
complaint dated September 23, 1958 from the Collector of 
Revenue for the State of Louisiana. The complaint was 
made to ascertain the Commission's policy concerning the 
refund obligation of the producers. The Commission in two 
oficial replies expressed its intention to require refunds 
only if the 195S gas gathering tax should be declared in- 
valid and the natural gas companies should receive refunds 
from the State. Succinctly, the Commission’s purpose was 
to prevent “windfalls” for it stated in its reply of October 
2 1958 to the Collector of Revenue (R. 163): 


“Clearly, it was not the purpose of the Commission 
by this order [Order No. 206] —and the subsequent 
order of suspension —to ‘force’ litigation of the tax 
statutes. Rather, it was—and is — the obvious pur- 
pose of the Commission to assure to the extent pos- 
sible that natural-gas companies, including producers, 
subject to its jurisdiction, should not have opportunity 
for unjust enrichment — a windfall —in the event the 
tax statute is held to be unconstitutional and refund 
of payments thereunder are made to the producers.” 


Again, in another letter dated October 28, 1958 and 
signed by the then Commission Chairman Kuykendall 
with the approval of the full Commission, Respondent re- 
affirmed its position that its sole interest and intent in 
these proceedings was to prevent “windfalls” should the 
1958 tax be declared invalid and refunds be received by 
the producers. (R. 165). 


Subsequently, in Bel Ou Corp. v. Fontenot, 238 La. 1002, 
117 So. 2d 571 (1959) and Southern Natural Gas Co. v. 
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Roland, 240 La. 471, 123, So. 2d 891 (1960), the Supreme 
Court of Louisiana held the 1954 gas gathering tax in 
violation of the Louisiana Constitution of 1921. 

Thereafter, on February 21, 1961 the Commission issued 
an order requiring refunds and terminating proceedings 
in numerous non-consolidated dockets including Texaco’s 
Docket Nos. G-15546, G-15547, G-15548 and G-15680 (R. 
386).6 Since the February 21 order implied that refunds 
had been received from the State, Texaco filed a petition 
for an order to remove the uncertainty arising from the 
order of February 21, 1961 which filing was accepted as an 
application for rehearing by the Commission (R. 392, 8564). 
Texaco stated it had not received refunds from the State 
of Louisiana and requested clarification as to whether 
Texaco was obligated to make refunds to all of its pur- 
chasers including United Fuel and Transco.’ 


The Commission granted rehearing of its February 21 


order on April 14, 1961 providing (R. 392): 


“Rehearing of the Commission’s order issued Feb- 
ruary 21, 1961, is hereby granted insofar as such order 
is applicable to the above designated proceedings.* 


6The numerous dockets relating to the 1958 gas gathering tax, 
supra, have never been consolidated. Texaco’s dockets each 
involving a separate sale have not even been consolidated with 
each other. The order of March 5, 1962 expressly states: “This 
order does not provide for consolidation of the proceedings in- 
volved herein, nor should it be so construed” (R. 702). 

17 The order of February 21, 1961 granted United Fuel’s petitions 
for leave to intervene filed August 19, 1958 in Docket Nos. 
G-15546, G-15547 and G-15548. Transco did not file a petition 
for leave to intervene in Docket No. G-15680 until April 7, 1961, 
although the Commission's suspension order in that docket was 
issued on July 31, 1958 (R. 9548). 

8 The “above designated proceedings” included only those, such as 
Texaco’s, where petitions for rehearing were filed and did not 
include the numerous parties whose nonconsolidated dockets 
were also subject to the order of February 21, 1961, but who 
had not followed the statutory steps for rehearing. 


6 
On May 29, 1961 “the order of the Commission upon the 


rds only in the event refunds were received from the 
State of Louisiana (R. 424). The Commission found its 


~The import of the above language is that the Com- 
mission in such suspension orders was concerned with 
the possibility that there might be tax refunds as a 
result of court litigation. Not knowing which Respond- 
ents had challenged the constitutionality of the gather- 
ing tax. it was necessary for the Commission to suspend 
all rate increases involving tax reimbursement of such 
gathering tax. Thus, in the event of refunds by the 
State of Louisiana, Respondents would not be allowed 
to keep such refunds, but would be required to pass a 


proportionate part of such refunds on to its pur- 
chasers.” 


In addition, the May 29 order denied Transco’s petition 
for leave to intervene filed April 7, 1961 as “untimely” be- 
cause it was “filed over two years after the suspension 
orders issued herein and after the Commission’s order of 
February 21, 1961 herein had terminated these rate pro- 
ceedings” (R. 428). On June 28, 1961 Transco filed an appli- 
cation for rehearing of the denial of intervention and on 
July 28, 1961 filed a petition to review the order of May 29, 
1961 in this Court.’ 

% Transcontinental Gas Pipe Line Corp. v. F.P.C., D. C. Cir. No. 
16.510. Transco’s petition recites at page 6: “This petition for 
review is fled within 60 days from the date of issuance of the 
May 29, 1961 order to meet the possibility that said order might 
be held final as to Transco...” Later, on August 9, 1961, Transco 
led another petition for review based on the denial of its appli- 
cation for rehearing of June 28, 1961. Transcontinental Gas 
Pipe Line Corp. v. F.P.C., D. C. Cir., No. 16,538. Both of these 
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On June 28, 1961 United Fuel also filed an application 
for rehearing of the May 29 order in Texaco’s Docket Nos. 
G-15546, G-15547 and G-15548 only (R. 453). Since the 
Jommission did not act on United Fuel’s application within 
thirty days after it was filed, under Rule 1.34(c) of the 
Commission’s Rules of Practice and Procedure, United 
Fuel’s application for rehearing was deemed denied on 
July 28, 1961. 


United Fuel did not file a petition for judicial review 
of the order of May 29, 1961 either within sixty days after 
the final order of May 29, 1961 or within sixty days after 
the denial of its application for rehearing of that order. 


While the Commission did not issue an order granting 
United Fuel’s application for rehearing and United Fuel did 
not seek judicial review, the Commission by an order dated 
August 30, 1961 purported to reopen the proceedings in 
all of the nonconsolidated dockets, including those in which 
United Fuel was a party intervener, “to permit the Com- 
mission to reconsider its prior actions with respect to such 
proceedings” and requested “statements of position” from 
each party (R. 479).1° The Commission in its August 30 


i 
cases were heard by this Court on the Commission’s motion to 
dismiss filed on February 2, 1962, and thereafter, the Court 
ordered that the Commission’s motion to dismiss “is held in 
abeyance to be considered in connection with any petition for 
review of the order entered March 5, 1962 by the Commis- 
sion...” See Per Curium order of the Céurt dated March 9. 
1962 in Transcontinental Gas Pipe Line Corp., et al., V. F.P.C., 
Nos. 16510, 16538, rehearing denied. 


10 The Commission considered the order of August 30, 1961, as a 
procedural order claiming it “does not even set aside the May 29 
order .. .” Respondent's motion to dismiss dated February 2. 
1962, at page 7, in Transcontinental Gas Pipe Line Corp. v. 
F.P.C., supra, note 9. The Fifth Cireuit in Hunt Oil Co., et al. 
v. F.P.C., No. 19,395 decided March 9, 1962, upheld the Com- 
mission’s contention stating, “that the order appealed from — 
that of August 30, 1961 — does not decide or determine anything 
finally.” (Slip opinion, page 3) 
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order also permitted Transco to intervene in Docket No. 
G-15680 recognizing that Transeo had filed for judicial 
review (see note 9, supra), but since “the record has not yet 
been certified to the Court, we still retain jurisdiction to 
affirm. modify or set aside our order” (R. 477). 

Finally, on Mareh 5, 1962. after considering statements 
of position submitted by the parties which again demon- 
strated that Texaco would not receive any refunds from the 
State of Louisiana and would not receive a “windfall” as 
a result of the order of May 29, 1961, the Commission 
ordered Texaco to refund from its own funds amounts ap- 
proaching what it had paid previously to the State of 
Louisiana (R. 702). The March 5 order reversed the order 
of May 29, 1961 and substituted the decision of the new 
Commission on an issue which had been finally decided by 
the May 29 order.** 

On April 4, 1962 Texaco filed an application for rehearing 
of the order of March 5, 1962 (R. 8593). Texaco contended 
inter alia that the Commission was not authorized by the 
Natural Gas Act and its Regulations to reopen the pro- 
ceedings in Docket Nos. G-15546, G-15547 and G-15548; 
that the March 5 order was contrary to Order No. 206, 
supra, and the suspension orders, supra; and that the Com- 
mission had abused its discretion and acted in an arbitrary 
and capricious manner when it issued the order of March 5, 
1962. 

Within thirty days after Texaco filed its application for 
rehearing of the March 5 order, the Commission issued its 
order of April 26, 1962 denying rehearing (R. 796). There- 
after, on June 25, 1962 Texaco filed its petition to review the 
order of March 5, 1962 in this Court as provided in Section 
19(b) of the Natural Gas Act. 


22 When the order of August 30, 1961 was issued, only Jerome K. 
Kuykendall, who had been replaced as Chairman, of the Com- 
missioners who participated in the May 29 order, remained as a 
Commissioner. Significantly, the Commission’s membership was 
entirely new when the order of March 5, 1962 was issued. 
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STATUTES AND REGULATIONS INVOLVED 


Statutes involved are Section 4(e) of the Natural Gas 
Act, 15 U.S.C. §717¢(e) and Section 19 of the Natural Gas 
Act, 15 U.S.C. §717r. 

Regulations involved are Sections 1.33 and 1.34 of the 
Commission’s Rules of Practice and Procedure, 18 C.F.R. 
§ 1.33 and 1.34. 


These statutes and regulations are set forth in the Appen- 
dix. 


STATEMENT OF POINTS 


1. The Commission did not have the power or the 
authority under the Natural Gas Act to reverse the order 
of May 29, 1961 in Docket Nos. G-15546, G-15547 and G- 
15548 after it had become final as to those dockets. The 
Commission exceeded its authority when it claimed juris- 
diction to reverse the order of May 29, 1961 in those dockets 
where no petition to review was filed, either from the 
order of May 29, 1961 or from the Commission's denial of 


rehearing of that order. 


2 Assuming argquendo, that the Commission had juris- 
diction to reconsider the order of May 29, 1961, it acted in 
an arbitrary and capricious manner when it disregarded 
the purpose and intent of the individual suspension orders 
and the legal obligations for reimbursement contained in 


the contracts. 


3, Again, assuming arguendo that the Commission had 


jurisdiction to reconsider the order of May 29, 1961, and 


assuming it could apply equitable principles, the Commis- 
sion abused its diseretion when it purported to apply equit- 
able principles without sufficient evidence to permit a con- 
sideration of the true equities. 
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SUMMARY OF ARGUMENT 


IL. 


By its order of March 5, 1962, the Commission has unlaw- 
fully reversed its order of May 29, 1961 in Texaco’s Docket 
Nos. G-15346, G-15547 and G-15548. Since the May 29 order 
was the Commission’s order on “rehearing” it became final 
and irrevocable as to all parties and the Commission on 
July 28, 1961, when the sixty day period provided for filing 
a petition seeking judicial review of that order expired 
without a petition being filed. Consequently, after July 28, 
1961, the Commission did not have any power under Section 
19 of the Act to reverse or modify the order of May 29, 1961 
in Docket Nos. G-15546, G-15547 and G-15548. 


Assuming arguendo that further rehearing of the May 
29 order was required before a petition seeking judicial 
review could be filed, since United Fuel did not file a peti- 
tion for judicial review after its application for rehear- 
ing was denied, the Commission had no power to modify 
or set aside the May 29 order under provisions of Section 
19(a) of the Act. Section 19(a) permits the Commission 
to modify or set aside its orders only in instances where a 
timely petition for review has been filed. 


Respondent cannot distort the meaning of Rule 1.34(c) 
of its Rules of Practice and Procedure providing that an 
application for rehearing “shall be deemed to have been 
denied” unless the Commission acts on that application 
within thirty days and purport to grant rehearing to United 
Fuel after United Fuel’s application was denied by the 
operation of Rule 1.34(c). Mississippi River Fuel Corp. v. 
F.P.C., 202 F. 2d 899, 901 (C.A. 3 1953). Respondent as well 
as Petitioner is bound by its Rules governing proceedings 
before the Commission. 
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II. 


While the Commission might have had the naked power 
to reconsider the order of May 29, 1961 insofar as it denies 
Transco’s petition to intervene in Docket No. G-15680, it 
could not arbitrarily disregard the previous findings and 
orders of the Commission on the purpose and intent of the 
proceedings in that docket. Since the issue in that pro- 
ceeding had been decided and the proceedings terminated 
by the Commission’s order of February 21, 1961, Transco’s 
petition to intervene filed after termination was not timely 
and was not required by the public interest. 


Ti. 


The order of March 5, 1962 imposes a retroactive refund 
obligation on Texaco based solely on a shift in policy of 
a “new” Commission. It was clear from the previous 
Commission’s orders and public pronouncements that tt 
intended to require refunds only where refunds had been 
received from the State of Louisiana in order to prevent 
unjust enrichment or “a windfall” to any natural gas com- 
pany subject to its jurisdiction. 


The later substitution of a change in policy by a new 
Commission substantially injures Texaco because it must 
pay from its own funds amounts approaching those previ- 
ously paid by Texaco to the State of Louisiana from which 
it will not receive any refund. Moreover, the March 5 order 
repudiates the policy of the suspension orders issued in 
Texaco dockets which had been relied on by Texaco and 
gives retrospective effect to a change in policy by the new 
membership of the Commission, 


IV. 


Since Respondent claims to be considering “competing 
equities,” its failure to find whether its order of March 5, 
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1962 requiring refunds would result in a “windfall” to 
any party, and its failure to consider the contract obli- 
gations between Texaco and United Fuel and Transco, 
leaves an insufficient basis for a decision on the “equities.” 

Texaco’s decision not to pay the 1958 gas gathering tax 
under protest and not to litigate the constitutionality of that 
tax was found unjustified by the March 5 order based solely 
on an erroneous assumption by the Commission that Texaco 
could have paid the tax under protest without instituting 
an action testing the constitutionality of that tax. Since 
the basis for finding the “equities” against Texaco is in- 
correct, the order of March 5, 1962 remains simply an order 
directing reparations which is based solely on a change 
in policy by the new membership of the Commission. 


ARGUMENT 
I. 


THE NATURAL GAS ACT DOES NOT AUTHORIZE 
RESPONDENT TO REVERSE ITS ORDER 
OF MAY 29, 1961 


The principle that the administrative decisions of a reg- 
ulatory agency must have finality is based on two funda- 
mental premises. First, those subject to the regulatory 
jurisdiction must know the extent and nature of their rights 
and duties in order to operate within the regulatory scheme. 
Second, and equally important, the final decisions of the 
agency must be subject to judicial scrutiny under proce- 
dures established for that purpose. 


These premises are recognized in Section 19 of the Nat- 
ural Gas Act of 1938, as amended, 15 U.S.C. § 717r. Both 
the powers of the Federal Power Commission concerning 
its final orders in any matter within its jurisdiction and 
the procedural steps necessary for judicial review of a final 
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order are carefully enumerated in that Section. Below, we 
propose to analyze the procedural framework established 
by Section 19 for judicial review of the Commission’s final 
orders and demonstrate the breakdown of the administra- 
tive process when this procedure is disregarded by the 
Commission, as it was in the order of March 5, 1962. 


A. 


There Was No Basis for the Commission to Reconsider 
Its Order of May 29, 1961 in Texaco’s Docket Nos. G-15546, 
G-15547 and G-15548 


The order of May 29, 1961 was not only a final order 
of the Commission, but also the “order of the Commission 
upon the application for rehearing” referred to in Section 
19(b), supra. The May 29 order, issued after Texaco filed 
an application for rehearing of the order of February 21. 
1961, was issued pursuant to the Commission's power to 
modify or abrogate its orders on rehearing, without further 
hearing. This power cannot be seriously questioned for as 
was held in Cia Mexicana De Gas v. F.P.C.. 167 F. 2d S04, 
806 (C.A. 5 1948) : 


“ 


_.. A commission, like a court, may, indeed shouid. 
change its findings and order if on rehearing it is of a 
different mind. If it does so change, our function on a 
review of its findings and order is to determine not 
which of the two findings and orders was the best but 
whether... the findings and order under review are 
without evidence to support them.” 


Thus, the order of May 29, 1961 was the final act in the 
administrative process provided by Section 19 of the Nat- 
ural Gas Act. Section 19 is clear concerning the Commis- 


sion’s authority to set aside or modity such tinal orders. 
Such authority exists only upon application for rehearing 
as provided in Seetion 19(a) and only atter a petition seek- 
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ing judicial review has been filed as provided in Section 
19;d). but before the record is filed in the court. Conse- 
quently. a party aggrieved by the May 29 order had to file 
his petition within sixty days seeking judicial review. 
Until such a petition was filed, the Commission could not 
reconsider its order of May 29, 1961 as it related to the 
proceedings to which the “aggrieved” was a party. United 
Fuel’s failure to seek judicial review of the May 29 order 
prior to July 28, 1961 precluded the Commission from 
reopening the proceedings in Docket Nos. G-15546, G-15547 
and G-15548 at any time after May 29, 1961.” 


Under Section 19 the Commission’s order on rehearing 
necessarily has to be the final administrative disposition 
before judicial review. In multi-party proceedings where 
various and diverse interests are represented, the Com- 
mission's order possibly might aggrieve several parties and 
come or all of them might file applications for rehearing 


while others may not. Since the Commission must decide 
among these various positions on rehearing, necessarily 
some of the parties will be aggrieved by the order on rehear- 
ing. If those parties aggrieved by the order on rehearing 
have to seek further rehearing prior to petitioning for 
judicial review, the administrative process could be inde- 
terminate and indefinite. The exception written into Sec- 
tion 19(b) that “unless there is reasonable ground for fail- 
ure to do so” a court will not consider an objection not 
raised before the Commission in an application for rehear- 
ing was intended to cover the situation where the order on 


22 Transeo filed a petition seeking judicial review of the order of 
May 29, 1961 concerning Docket No. G-15680 only. See note 9, 
supra. Consequently, Texaco recognizes that the Commission 
had the power under Section 19(a), supra, to reconsider its May 
99 order until it filed the record of the proceedings in that 
Docket in this Court. However, for the reasons discussed in the 
following sections, the order of March 5, 1962 should be reversed 
in Docket No. G-15680 also. 
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rehearing, as in this case, changes the previous findings or 
order of the Commission. Cf. Public Utility District No. 1 
v. F.P.C., 242 F. 2d 672, 677 (C.A. 9 1957). Hence, United 
Fuel, as a party to the proceedings in Texaco’s dockets in 
which an order on rehearing had been issued, was required 
to raise its objections to the order of May 29, 1961 in a 
timely filed petition seeking judicial review of that order. 

Since United Fuel did not seek judicial review as pro- 
vided in Section 19, the Commission’s action in reconsider- 
ing the proceedings in Texaco’s Docket Nos. G-15546, G- 
15547 and G-15548, was sua sponte. Nothing in Section 19 
authorizes reconsideration by the Commission sua sponte. 
Moreover, Section 1.33(a) of the Commission’s Rules of 
Practice and Procedure provides that the Commission can 
reopen a proceeding on its own initiative only before the 
final decision. Once it issues its final order, the Commis- 
sion’s action is governed by the provisions of Section 19, 


supra. Therefore, the Commission was without authority 
to reconsider or to reverse the May 29 order by the order 
of March 5, 1962 in Texaco’s dockets to which United Fuel 
was also a party. 


B. 


If Rehearing of the May 29, 1961 Order Was Required, 
Respondent Could Not Set Aside or Modify That Order 
Unless United Fuel Filed a Petition For Review of the 
Respondent’s Denial of Rehearing 

Assuming arguendo that the Order of May 29, 1961 was 
subject to further applications for rehearing, the Commis- 
sion still did not have authority to issue the March 5, 1962 
order in Texaco’s Docket Nos. G-15546, G@-15547 and G-15548. 

United Fuel’s application for rehearing of the May 29 
order was deemed denied on July 28, 1961 under Rule 
1.34(¢) of Commission’s Rules of Practice and Procedure 
which provides: 
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“Unless the Commission acts upon the application 
for rehearing within thirty days after it is filed, such 
application shall be deemed to have been denied.” 


Yer. United Fuel did not file a petition seeking judicial 
review of May 29 order within sixty days after the denial 
its application for rehearing. 


Assuming the May 29 order was only the final order of 
the Commission in the proceedings and not also the order 
on rehearing. once the Commission issued that order it 
could no longer “abrogate or modify” it unless an applica- 
tion for rehearing was filed. Although United Fuel filed 
an application for rehearing, the Commission denied it by 
operation of law.** It necessarily follows that under Sec- 
tion 19 only one course was available to United Fuel — 
judicial review of the May 29 order. Until United Fuel 
sought judicial review of that order, the Commission had 
no power or authority to “modify or set aside, in whole or 
in part. any finding or order .. .” contained in the order 
of May 29, 1961. 


In its March 5, 1962 order, the Commission “finds” that 
United Fuel’s application for rehearing was not denied 
under the provision of Rule 1.34(c), supra, and that it had 
the power to grant rehearing after the thirty days had 
expired. This argument might be true in the absence of 
Rule 1.34(c) of the Commission’s Rules of Practice and 
Procedure. But, as this Court held in Public Service Com- 
mission OF Neu York v. F.P.C., 295 ¥. 2d 140, cert. den. sub. 


nom., Shell Ou Co, v. Public Service Commission of New 
York, 268 U.S. 948 (1961), the Commission’s rules are bind- 


12 Two explanations of the Commission’s inaction are possible. 
Either it considered the application without merit or it recog- 
nized that an application for rehearing does not lie from an 
order issued on rehearing. Whatever the Commission’s view, 
United Fuel did not take the necessary next statutory step. 
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ing on the Commission as well as the parties. The lan- 
guage in Rule 1.34(¢) should be read “as meaning what it 
says...” that “unless the Commission acts ... within 
thirty days ... such application shall be deemed to have 

been denied.” The meaning given to the language in Rule 
1.34(c) by the March 5 order cannot be categorized as other 
than a distortion of what the rule says. Furthermore, if the 
Commission’s contention in the March 5th order is correct, 
no order could be considered final if an application for re- 
hearing was filed. If there is no effective period such as pro- 
vided in Rule 1.34(c), in which the Commission must act, 
it could use its “powers” on rehearing at any time — even 
a year after the application was made. The uncertainty 
resulting from this abuse is clearly evident. 


Of course, it is true that the Commission has the power 
to set aside or modify its final orders after a petition 
seeking judicial review has been filed if it acts before it 


certifies the record to the court. But this power, which 
was added by the 1958 amendment to Section 19 of the 
Act (Act of August 28, 1958, 72 Stat, 941), by its own 
language presupposes that a petition for review has been 
filed. It states: 


“Until the record ina proceeding shall have been filed 
in a court of appeals, as provide d in subsection (Db), 
the Commission may at any time, upon reasonable 
notice and in such a manner as it shall deem proper, 
modify or set aside, in whole or in part, any tinding 
or order made or issued by it under the provisions of 
this Act.’ 


Clearly, unless review has been sought, the Commission 
never ix in a position to file the record of a proceeding 
with a court of appeals. Hence, without this necessary 
condition precedent the remainder of the statutory author- 
ity remains dormant. Moreover, the legislative history of 


1 


the 1958 amendment shows clearly that it was intended to 
give the Commission concurrent jurisdiction with the court 
of appeals when a petition for review is filed. S. Report 
No. 2129 of August 4, 1958, S5th Cong. 2nd Sess. Certainly, 
Congress did not intend to deprive the Commission’s orders 
of finality. On the contrary, Congress intended to clarify 
the jurisdiction of the several courts of appeals with regard 
to petitions to review administrative decisions. 


The “reasonable inference” from the 1958 amendment 
urged by Respondent in the March 5 order that it has 
jurisdiction to modify or set aside an order, absent a 
petition for review is in fact no inference. Had it been a 
reasonable construction of the 1958 amendment, the Com- 
mission should have amended Rule 1.34(c) accordingly. 
As the Commission did not amend its rules, the inference 
claimed by the March 5 order directly conflicts with Rule 
1.34(¢c).3* 


Decisions of the Federal Power Commission must have 
finality and to this end both the provisions of Section 19 
of the Natural Gas Act and the Commission’s regulations 
pursuant thereto prescribe the procedural steps necessary 
for the protection of individual rights. But more important, 
these requirements not only insure that all of the regulated 
natural gas companies are able to pursue their individual 


24 When a regulatory agency engages in tortured interpretations 
of its own procedural rules in order to achieve a desired result 
in a particular case, uncertainty is created concerning the 
finality of its orders in all other cases. This uncertainty spawns 
litigation at various points in the administrative process. For 
example, many petitions for review of the so-called procedural 
order of August 30, 1961 were filed in various courts including 
this Court. See note 10, supra. These petitions were apparently 
thought necessary to prevent the later argument by the Com- 
mission that the failure to seek review of the “final” order of 
August 30, 1961 precluded review of the decision to reopen the 
proceedings. Similar arguments have been urged in the past. 
See Texaco Inc. v. F.P.C., 290 F. 2d 149, 157 (C.A. 5 1961). 
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procedural rights, but also insure that final orders and 
decisions of the Commission can be relied upon. The statute 
and the regulations are designed to prevent what has oc- 
curred in this instance — the re-opening of a final decision 
by new Commissioners who disagree with an earlier deci- 
sion of other Commissioners. 


As demonstrated, Respondent could not change its de- 
cision in the May 29 order in Docket Nos. G-15546, G-15547 
and G-15548 until after a petition seeking judicial review. 
Since such a petition was not filed, the May 29 order is 
final and irrevocable as to these dockets. Hence, the order 
of March 5, 1962 purporting to reverse that order is without 
a basis and should be set aside. 


I. 


TRANSCO’S PETITION TO INTERVENE IN 
TEXACO’S DOCKET NO. G-15680 WHICH WAS 
NEITHER TIMELY NOR REQUIRED BY THE 
PUBLIC INTEREST WAS PROPERLY DENIED 

BY THE ORDER OF MAY 29, 1961 


Although the Commission’s order suspending for one day 
the rate increase based on Transco’s partial reimbursement 
of the 1958 gas gathering tax was issued on July 31, 1958 
in Docket No. G-15680, Transco’s petition for leave to inter- 
venue was not filed until April 7, 1961. The Commission in 
its order of May 29, 1961 denied Transco’s petition as “un- 
timely” stating (R. 428) : 


“Such petitions were filed over two years after the 
suspension orders issued herein and after the Com- 
mission’s order of February 21, 1961 herein had ter- 
minated these rate proceedings. Furthermore, permit- 
ting intervention at this late date would not be in the 
public interest, since the issue in these proceedings has 
already been determined . . .” 
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In the Mareh 5 order, the Commission acknowledges that 
the suspension order of July 31. 1958 in Docket No. G-15680 
was served on Transeo. as a “direct purchaser” of Texaco’s 
Louisiana-produced gas and states,... “Careful restudy of 
the intricate history of these proceedings has satisfied us 
that lack of formal notice prior to the May 29 order did not 
irreparably prejudice any party..." (R. 706). The Mareh 
5 order merely recites that Transco filed an application for 
rehearing of the May 29 order as well as separate petitions 
for judicial review of the May 29 order and the Commis- 
sion’s denial of its application for rehearing of that order 
to “preserve [its] standing in these proceedings .. .” See 
note 9, supra. However, the issue presented here is not 
whether the Gommession had jurisdiction to reconsider its 
order of May 29. 1961 in Docket No. G-15680. It is conceded 
tha at Transco, unlike United Fuel, diligently protected its 

hts to judicial review of the May 29 order insofar as it 
jenied Transco’s petition to intervene, but Transco’s later 
diligence does not establish the substantive issues which had 
to be decided either by the Court or by the Commission 
exercising its powers under Section 19(a) of the Act. The 
substantive issues are whether Transco filed a timely peti- 
tion for leave to intervene in Docket No. G-15680 and 
whether Transco’s intervention in that proceeding is re- 
quired by the public interest. 

On its face, Transco’s petition for leave to intervene 
filed over two years after notice of the suspension of the 
rat« increase in Docket No. G-15680 and after the order of 
February 21, 1961 terminating proceedings in that docket 
is patently not timely. While Transco claims it did not 
receive notice of date “for the filing of petitions to inter- 
vene...” (R. 2562), it does not claim it did not receive notice 
that the rate increase provided for in its contract with 
Texaco had been suspended in Docket No. G-15680. Appar- 


ently, Transco’s only reason for not filing a timely petition 


21 


for leave to intervene is that it “had no reason to quarrel 
with such refund provisions [Order of July 31, 1958 in 
Docket No. G-15680] as they appeared adequate to keep 
Transco whole...” (R. 2561). When Transco elected to 
rely on the refund provisions of the suspension order in 
Docket No. 15680, it apparently decided not to seck inter- 
vention. It was only after the order of February 21, 1961 
terminated the proceedings and Texaco applied for rehear- 
ing of that order that Transco sought to intervene. Under 
these circumstances, Transco’s petition to intervene was not 
timely and the Commission in its May 29 order properly 
exercised its discretion in denying Transco’s petition. 


In addition to denying Transco’s petition to intervene on 
the grounds that it was not filed in time, the Commission 
found Transco’s participation in the proceeding was not 
required by the public interest. As stated in the May 29 
order (R. 427): 


“. .. the rate inerease filed and suspended as a result 
of the Louisiana taxes was considered a different type 
of issue from that raised by the normal periodic or 
favored-nations type of rate increase. since the issue 
in those proceedings was to be determined by the courts, 
i.c., the constitutionality of the Louisiana Gathering 
Tax...” 


Since the gas gathering taxes had been declared uncon- 
stitutional by the Louisiana Supreme Court, the only issue 
before the Commission had been decided prior to Transco’s 
petition to intervene. All that remained was that the Com- 
mission issue an order, as provided in the suspension orders, 
requiring those producers who received refunds from the 
State to make refunds of an appropriate portion of the 
amounts received from the State. The public¢ interest did 


not require that Transco participate in that decision because 


such a decision could only be based on the intent of the 
Yommission when it issued the suspension orders, Conse- 


oo 
~~ 


quently, there was no “proceeding” in which Transco could 
participate. 


The orders of August 30, 1961 and March 5, 1962 permit- 
ting Transco to intervene in Docket No. G-15680 which 
disregard the purpose of the proceedings in that docket and 
the previous orders of the Commission are without a basis 
and. therefore. are unlawful. 


I. 


RESPONDENT CANNOT RETROACTIVELY 

REVERSE THE ORDER OF MAY 29, 1961 

BASED SOLELY ON A POLICY CHANGE 
BY ITS NEW MEMBERSHIP 


Had the May 29 order on rehearing been judicially re- 
viewed as provided in Section 19(b) of the Act, the basic 
question presented would have been whether the Commis- 
sion when it issued Order No. 206, supra, and the individ- 
nal suspension orders, supra, in Texaco’s dockets intended 
that refunds should be made to purchasers of Louisiana- 
produced gas regardless of whether refunds were received 
from the State. 


In order to place this issue in proper perspective, it 
should be recognized that the level of taxes on gas pro- 
duced in Louisiana and consequently, the level of reim- 
bursement that United Fuel and Transco were obligated 
by contract to make to Texaco, was unchanged as a result 
of the suspension by the Legislature and later invalidation 
by the Courts of the gas gathering taxes. The exact min- 
ute the two-cents-per-Mef gas gathering tax was suspended, 
the two-cents-per-Mcf increase in the severance tax was 


made effective. See notes 1 and 2, supra. Hence, Texaco’s 
tax obligation to the State continued to be the same and 
the corresponding obligations of United Fuel and Transco 
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to reimburse Texaco for a portion of this tax also con- 
tinued unchanged. Furthermore, the rate increases based 
on the increased severance tax filed by Texaco with the 
Commission for each of these sales were not suspended 
by the Commission, are in effect today, and are not subject 
to refund.!® From this, it may be concluded that had the 
Louisiana Legislature complied with its constitutional man- 
date and enacted an increased severance tax commencing 
August 1, 1958, this entire matter would not have arisen. 


We are here concerned with a tax for a period from 
August 1, 1958 through December 1, 1958. It is not dis- 
puted that Texaco paid that tax, just as it pays the pres- 
ent severance tax, and was partially reimbursed by United 
Fuel and Transco. It is also undisputed that Texaco did 
not and will not receive any refund from the State of 
Louisiana of the amount of tax it paid during the three 
months. However, it is not clear how much, if any, of the 


monies representing tax paid by Texaco will ever reach 
the ultimate consumers of natural gas should Texaco be 
required to make refunds to United Fuel and Transco. 


The above factors are significant when considering the 
purpose and intention of the Commission in issuing Order 
No. 206, supra, and the suspension orders, supra. This 
purpose and intention were clear to all then atfected per- 
sons. Refunds were to be required only if they were 
received from the State. It is evident that the Commis- 
sion was concerned that none of the natural gas companies 
should receive “a windfall” or be unjustly enriched. Un- 
just enrichment was possible only if the natural gas com- 


15 For example, see the Commission's order dated March 10, 1959 
In the Matter of The Texas Company, et al. Docket Nos. 
G-13434, ef al., which permitted the rate increase based on the 
increased severance tax “to become effective as of December 1, 
1958.” During the course of the events involved herein Peti- 
tioner changed its name from The Texas Company to Texaco 
Inc. 


24 


received 2 refund from the State and had no obli- 
Son to refund a portion of that refund to the purchaser 


iy reimbursed the company for the tax 


manifest that this was the only situation the 
} 


sion sought to avoid by its suspension orders. 
correspondence of the Commission to the Col- 
evenue, State of Louisiana, expressed this intent 


y 62 
3 t Do 


it was—and is—the obvious purpose of the 
‘ommission to assure to the extent possible that nat- 
gas ¢ anies, including producers, subject to its 
isGiction. should not have opportunity for unjust 
enrichment —a@ windfall — in the event the tax statute 
is held to be unconstitutional and refund of payments 
thereunder are made to the producers.” 


¢ litigation is instituted and the tax statutes 

lared Teva eee refunds to the tax- 

payer result therefrom, the Commission has the full- 

est opportunity available to it under the Natural Gas 

Act to require refunds from sellers to purchasers, 

under filed rate schedules, of appropriate amounts of 
any refunds received by the producers.” 


The Mey 29 order on rehearing implemented this intent 

nd provided refunds to United Fuel and Transco “. .. 

ee ty the extent that refunds are received from the State 

of Louisiona.” In its order of May 29, 1961, the ¢ ‘ommission 

fully ined its reasons for modifying the February 21 

j refunds only when refunds were re- 
state (R. 425): 


~ Not knowing which Respondents had chailenged 
the constitutionality of the gathering tax ut was neces- 
sory for the Commission to suspend all rale inercases 
involving tax reimbursement of such gathering tar. 
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Thus, in the event of refunds by the State of Louisiana, 
Respondents would not be allowed to keep such re- 
funds, but would be required to pass a proportionate 
part of such refunds on to its purchasers.” 


Thus, the May 29 order achieved the intended result. A 
natural gas company receiving a refund from Louisiana 
was obligated to refund the applicable portion to its pur- 
chaser and, therefore, would not be unjustly enriched.?® 


While the May 29 order was in consonance with the in- 
tention of the Commission when it issued Order No. 206, 
supra, and the suspension orders, supra, the March 5 order 
finds a different intention. Of course, at the time the March 
5 order was issued, the membership of Commission was 
entirely new. Apparently, this “new” Commission did not 
agree with the previous order of May 29, 1961 and, there- 
fore, proceeded to set it aside. In order to accomplish this 


switch the new Commission membership has had to dis- 
regard its own Rules, the statute from which it derives its 
authority, and the previous orders of the “old” Commission, 
although recognizing that its decision must be based “. . . 
in part at least, upon the meaning of the Commission's 
original orders in 1958” (R. 707). 


The new Commission realizes that its decision in the 
March 5 order cannot be reconciled with the previous inten- 
tion of the Commission as expressed in the October letters, 
supra, and therefore, categorizes them as “collateral cor- 
respondence” expressing “subjective intent” (R. 708). 


16 The Commission’s policy to require refunds only in the event 
the gas gathering tax was held invalid and refunds were made 
by the State was also clearly stated in its orders issuing certifi- 
cates of public convenience and necessity for sales in Louisiana, 
See Re Transcontinental Gas Pipe Line Corp., 20 FPC 264, 285 
(1958) ; Re Texas Gas Transmission Corp., Docket Nos, G-14494, 
ct al., issued December 4, 1958; Re American Loutsiana Pipe 
Line Co., Docket Nos. G-15053, et al., issued November 7, 1958. 
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It is evident when the May 29 order is analyzed together 
with the March 5 order. that the March 5 order represents 
a change in poliey by a new Commission. While it is not 
contended that the Commission cannot change its policy, 
any such change must operate prospectively. . Administra- 
tive decisions “... may not be repudiated for the sole pur- 
pose of applying some quirk or change in administrative 
policy ...° Chapman v. El Paso Natural Gas Co., 204 F. 2d 
46. 53-34 (C.A. D.C. 1953). Moreover, as this Court recently 
held in Safarik v. Udall, Nos. 16,646, et al., decided June 7, 
1 Se) oS2ae eatin F. 2d . the judicial principle that prospective 
effect is given to a decision overruling a prior decision 
where retrospective effect “would result in substantial 
harm” to those who have acted in reliance on the prior 
decision is equally applicable to administrative proceedings. 

As a regulated natural gas company, Texaco was entitled 
to rely on the 1958 suspension orders issued in its dockets 
which required refunds only in the event Texaco received 
refunds from Louisiana. Subsequent official action of the 
Commission throughout the period beginning in 1958, such 
as the Commission’s October letters to the Collector of Reve- 
nue, State of Louisiana, and its orders issuing certificates 
of public convenience and necessity for sales of gas pro- 
duced in Louisiana, again manifested the Commission’s in- 
tent to require refunds only where refunds were received 
from the State. The order of May 29, 1961 on rehearing 
finalized this administrative policy. Stripped of its frills, 
the order of March 5, 1962 simply applied an opposite new 
policy retroactively. 

After Texaco had relied on the Commission’s policy to 
require refunds only in the event refunds were received 
from the State of Louisiana, the March 5 order directing 
Texaco to make refunds from its own funds substantially 


injures Texaco. In effect, Texaco is required to pay repara- 
tions because, as a result of this shift in administrative 
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policy, it is too late for it to recover the amounts paid to 
Louisiana under the 1958 gas gathering tax. Under these 
circumstances, the order of March 5, 1962 implementing 
the new policy of the Commission is arbitrary and capri- 
cious and should be reversed by this Court. 


IV. 


RESPONDENT ABUSED ITS DISCRETION WHEN 
IT ATTEMPTED TO APPLY EQUITABLE 
PRINCIPLES WITHOUT SUFFICIENT FACTS 


The conclusions of the order of March 5, 1962 are stated 
to result from a “consideration of the competing equities” 
(R. 710). Assuming the Commission could reconsider its 
order of May 29, 1961 in Texaco’s dockets, it could not 
apply equitable principles when it did not have sufficient 
facts to permit a consideration of the “equities.” Further- 
more, the Commission misconstrued the applicable Louisi- 
ana law and failed to consider the contracts between Texaco 
and United Fuel and Transco concerning the obligation 
of Texaco to commence a separate action testing the 1958 
gas gathering tax. 


First, at the time it issued the March 5 order, the Com- 
mission knew that Texaco had paid the 1958 gas gather- 
ing tax to the State of Louisiana and that Texaco had 
not and would not receive any refund of those amounts 
from the State. But the Commission did not have sufficient 
information to determine that any refund by Texaco to 
United Fuel or Transco will not be “windfall” to other 
parties between Texaco and the natural gas consumer. 


Second, the March 5 order erroneously assumes that 
Texaco could have paid the 1958 gas gathering tax under 


protest without commencing a separate action against the 
Collector of Revenue, State of Louisiana, as required by 


Seetion 1576. Title 47, Louisiana Revised Stat. (1950). The 
pending test litigation referred to by the Commission in 
the Ms areh 5 3. 1962 order, Bel Oil Corp. v. Fontenot, 238 La. 
102. 117 So. 2d 571 (1959). (R. 709) was instituted to chal- 
lenge the 1954 gas gathering tax and did not expressly 
eoneern Act No. $ of 1958, supra. Therefore, contrary to 
Commission's conclusion that Texaco could agree to abide 
by the result in pending test litigation, Texaco’s payment 
of the 1958 tax under protest would have requir od a direct 
action to test that tax. 


Finally. the Commission did not consider the individual 
contracts between Texaco and United Fuel and Transco 
providing for partial tax reimbursement. These provisions 
constituted part of Texaco’s FPC Gas Rate Schedules for 
these sales and were part of the record in these proceedings. 
Furthermore, the certificates of public convenience and 
necessity issued by the Commission for the sales to United 
Fuel and Transco were based on these contracts. Texaco 
had not obligated itself by these contracts to pay under 
protest any additional taxes levied by the State of Louisi- 
ana. It was not obligated to assume the burden of litigating 
the constitutionality of the 1958 gas gathering tax. Texaco 
was only obligated by its contracts with United Fuel and 
Transco to notify them that it had paid the tax and, there- 
after, to be reimbursed for a part of the tax paid to the 
State. 

Respondents failure to determine whether its refund 
order would result in “a windfall”, its failure to consider 
the contractual obligations of United Fuel and Transco 
and its erroneous assumption that the tax could be paid 
under protest without the obligation to litigate leave its 
order of March 5, 1962 without any basis for the application 


of eguitable principles. As a result, it was an abuse of 
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discretion for the Commission to attempt to apply equit- 
able principles. Since its order of March 5, 1962 is based 
solely on a change in policy by the new membership of the 
Commission it should be set aside. 


CONCLUSION 


For the above reasons, Texaco respectfully requests that 
this Court review Respondents order of March 5, 1962 and 
after review, vacate and set aside that order and remand 
the proceedings in Docket Nos. G-10546, G-15547, G-15548 
and G-15680 to the Respondent with instructions to rein- 
state the order of May 29, 1961. 


Respectfully submitted, 
Texaco Inc. 


Paci F, ScHiicHer, 
General Attorney 


135 East 42nd Street 
New York 17, New York 


Aurrep C. DeCrane, Jr. 
James J. Froop, JR. 


P. 0. Box 2332 
Houston 1, Texas 


James J. Froop, Jr. 


Attorneys for Petitioner, 
Texaco Inc. 


Houston, Texas 


August 10, 1962 


APPENDIX 


la 
A. CONTRACT PROVISIONS 


1. Texaco’s five contracts with United Fuel Gas Company 
contain identical provisions for tax reimbursement as the 
contract of September 10, 1952 which provides as follows: 


ARTICLE VII 
TAXES 


(1) The term “tax” as used in this Article VII shall 
mean any tax (other than ad valorem, income or excess 
profit taxes), license, fee or charge now or hereafter levied, 
assessed or made by any governmental authority on the 
gas itself or on the act, right or privilege of production, 
severance, gathering, transportation, handling, sale or 
delivery of gas which is measured by the volume, value or 
sales price of the gas in question, provided, however, that 
the term “tax” shall not be deemed to include any general 
gross receipts tax, general gross income tax, general occu- 
pational or license tax, or general franchise tax imposed on 
corporations on account of their corporate existence or on 
their right to do business within the State as a foreign 
corporation. 


(2) Subject to the provisions of Section (4) of this 
Article VII, Seller agrees to pay or cause to be paid all 
taxes imposed on Seller on or with respect to the gas 
delivered hereunder prior to its delivery to Buyer, and 
Buyer agrees to pay or cause to be paid all taxes imposed on 
Buyer on or with respect to the gas delivered hereunder 
after its receipt by Buyer. 


(3) Buyer agrees to reimburse Seller for all taxes 


(other than severance taxes) up to but not in excess of 
one cent (1¢) per one thousand (1,000) cubie feet (meas- 
ured as provided by the law or laws levying such taxes) 
which may be levied upon and paid by Seller or which 
Seller under contractual obligation pays to or for the party 
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on whom such taxes are levied with respect to the gas 


delivered hereunder. 


(4) In event (a) the severance tax shall be increased 
above three-tenths (3/10) cents per thousand (1,000) eubic 
feet (measured as provided by the law levying such tax), 
or (b) the aggregate of all present and increased, new or 
additional taxes imposed upon Seller (or paid by Seller 
under contractual obligation) by reason of the production, 
severance, gathering, transportation, handling, sale or de- 
livery of gas hereunder, shall exceed one and three-tenths 
cents (1.3c) per thousand (1,000) cubic feet (measured as 
provided by the law or laws levying such taxes), then such 
increase in the severance tax or increase in the aggregate 
of all such taxes imposed on Seller as aforesaid shall be 
borne in the proportion of twenty-five per cent (25%) by 
Seller and seventy-five per cent (75%) by Buyer, and the 
party paying such excess taxes shall be entitled to reim- 


bursement from the other party to the extent of its propor- 
tionate part of such excess taxes. Reimbursement, as afore- 
said, to the party entitled thereto shall be made periodically 
for such period as such taxes are paid by the other party 
and upon delivery by the party entitled to such reimburse- 
ment of a statement of the amount of taxes and the quantity 
of gas and the period in respect of which the same are paid. 


2. Texaco’s single contract with Transcontinental Gas 
Pipe Line Corporation dated January 14, 1955, contains the 
following contract provision for tax reimbursement: 


ARTICLE X 
PRICE 


e e ° 
2, Buyer shall reimburse Seller for its payment of the 
yas gathering tax, at the rate presently established by the 


laws of the State of Louisiana and agrees that if at any 
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time during the term of this agreement any new or addi- 
tional occupation, production, severance, gathering, com- 
pression, or sales tax or taxes of similar nature or equiva- 
lent in effect, in excess of the rate prevailing as of the date 
hereof, shall be validly imposed by any lawful authority on 
the gas delivered to Buyer pursuant to this agreement, or 
on the production, severance, gathering, or sale thereof, so 
that Seller shall be required to pay such increase either 
directly or through reimbursing others, Buyer shall, subject 
to the conditions hereinafter set forth, pay to Seller three- 
fourths (34ths) of any such increase in taxes or three- 
fourths (34ths) of such new taxes, provided however, that 
in computing such increases in taxes there shall not be in- 
cluded increases in income taxes, capital stock taxes, 
franchise taxes, general property taxes, or such other taxes 
of like nature as may hereafter be imposed. In ease any 
such adjustment in taxes is to be made, Seller shall notify 
Buyer immediately and shall within ninety (90) days pre- 
pare and submit to Buyer a statement setting forth the 
amount of such new or excess taxes that it has paid, and 
within thirty (30) days after submission of such statement 
an adjustment between parties hereto shall be made by 
Buyer reimbursing Seller to the extent of three-fourths 
(34ths) of such new or excess taxes as herein detined which 
Seller shall have so paid. 


B. STATUTES INVOLVED 


Naturat Gas Act 
Section 4 
° ° e 

(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, or State commission, or upon its own 
initiative without complaint, at once, and if it so orders, 
without answer or formal pleading by the natural-gas 


ta 


company, but upon reasonable notice, to enter upon a hear- 
ing concerning the lawfulness of such rate, charge, classi- 
fieation, or service: and, pending such hearing and the de- 
cision thereon, the Commission, upon filing with such sched- 
ules and delivering to the natural-gas company affected 
thereby a statement in writing of its reasons for such sus- 
pension, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or service, 
but not for a longer period than five months beyond the 
time when it would otherwise go into effect: Provided that 
the Commission shall not have authority to suspend the 
rate, charge, classification, or service for the sale of natural 
gas for resale for industrial use only; and after full hear- 
ings, either completed before or after the rate, charge, 
classification, or service goes into effect, the Commission 
may make such orders with reference thereto as would be 
proper in a proceeding initiated after it had become effec- 
tive. If the proceeding has not been concluded and an order 
made at the expiration of the suspension period, on motion 
of the natural-gas company making the filing, the proposed 
change of rate, charge, classification, or service shall go 
into effect. Where increased rates or charges are thus made 
effective, the Commission may, by order, require the 
natura!-gas company to furnish a bond, to be approved by 
the Commission, to refund any amounts ordered by the 
Commission, to keep accurate accounts in detail of all 
amounts received by reason of such increase, specifying 
by whom and in whose behalf such amounts were paid, and, 
upon completion of the hearing and decision, to order such 
natural-gas company to refund, with interest, the portion 
of such increased rates or charges by its decision found not 
justified. At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the in- 
creased rate of charge is just and reasonable shall be upon 


the natural-gas company, and the Commission shall give to 


da 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. [52 Stat. $22 (1938); 15 U. S.C. 
§717¢] 
- . * 

Sec. 19 (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis- 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set forth 
specifically the ground or grounds upon which such applica- 
tion is based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Com- 
mission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order of 
the Commission shall be brought by any person unless such 
person shall have made application to the Commission for 
a rehearing thereon. Until the record ina proceeding shall 
have been filed in a court of appeals, as provided in sub- 
section (b), the Commission may at any time, upon reason- 
able notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any finding or order 
made or issued by it under the provisions of this Act. 

(b) Any party toa proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the cireuit court of 
appeals of the United States for any cirenit wherein the 
natural-gas company to which the order relates is located 


or has its principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing in 
such court, within sixty days after the order of the Com- 
mission upon the application for rehearing, a written peti- 


tion praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such petition 
shall forthwith be transmitted by the clerk of the court to 
any member of the Commission and thereupon the Com- 
mission shall file with the court the record upon which the 

er complained of was entered, as provided in section 2112 
of title 28. United States Code. Upon the filing of such 
petition such court shall have jurisdiction, which upon the 
filing of the record with it shall be exclusive, to affirm, 
modify, or set aside such order in whole or in part. No 
objection to the order of the Commission shall be considered 
by the court unless such objection shall have been urged 
before the Commission in the application for rehearing 
unless there is reasonable ground for failure so to do. The 
finding of the Commission as to the facts, if supported by 
substantial evidence, shall be conclusive. If any party shall 
apply to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such ad- 
ditional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the proceed- 
ings before the Commission, the court may order such addi- 
tional evidence to be taken before the Commission and to 
be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. The 
Commission may modify its findings as to the facts by 
reason of the additional evidence so taken, and it shall file 
with the court such modified or new findings, which if sup- 
ported by substantial evidence, shall be conclusive, and its 
recommendation, if any, for the modification or setting aside 
of the original order. The judgment and decree of the court, 
affirming, modifying, or setting aside, in whole or in part, 
any such order of the Commission, shall be final, subject to 
review by the Supreme Court of the United States upon 
certiorari or certification as provided in [former] sections 
229 and 240 of the Judicial Code, as amended (U.S.C., title 
28, sec. 1254). 
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C. FEDERAL POWER COMMISSION RULES OF 
PRACTICE AND PROCEDURE 


1.33 Reopening proceedings 


(a) By parties — (1) Petition to reopen. At any time 
after the conclusion of a hearing in a proceeding or ad- 
journment thereof sine die, but before issuance by the pre- 
siding officer of an initial decision, any party to the proceed- 
ing or staff counsel may file with the presiding officer a pe- 
tition to reopen the proceeding for the purpose of taking 
additional evidence. Copies of such petition shall be served 
upon all participants, or their attorneys of record, and shall 
set forth clearly the facts claimed to constitute grounds re- 
quiring reopening of the proceeding, including material 
changes of fact or of law alleged to have occurred since the 
conclusion of the hearing, and shall in all other respects 
conform to the applicable requirements of §§ 1.7 and 1.15 to 
1.17, inclusive. 


(2) Responses. Within 10 days following the service of 
such petition, any other party to the proceeding or staff 
counsel may file with the presiding officer his answer there- 
to, and in default thereof shall be deemed to have waived 
any objection to the granting of such petition. 


(3) Action by presiding officer. As soon as practicable 
after the filing of responses to such petitions or default 
thereof, as the case may be, the presiding officer will grant 
or deny such petition. 

(b) By presiding officer on his own initiative. At any 
time prior to the filing of his initial decision, after notice to 
tho parties and opportunity to be heard, a presiding officer 


may reopen the proceeding for the reception of further evi- 
dence on his own motion, if he has reason to believe that 
conditions of fact or of law have so changed as to require, 


Sa 
or that the public interest requires, the reopening of such 
proceeding. 


(ce) By Commission action. The above provisions of this 
section shall apply equally to petitions for and the issuance 
by the Commission of an order reopening the proceeding, 
where an initial decision has been issued by the presiding 
officer but no Commission decision has yet been issued, or 
where the initial decision by a presiding officer has been 
omitted and no Commission decision has yet been issued. 


° * e 


1.34 Application for rehearing 


(a) Form, filing, and service. An application for re- 
hearing of a proceeding may be filed within 30 days after 
the issuance of any final decision or order by the Commis- 
sion. Such application shall be made by petition, under 
oath, stating specifically the grounds relied upon, shall be 
filed with the Commission and served by the petitioner 
upon all parties to the proceeding or their attorneys of 
record, and shall in all other respects conform to the re- 
quirements of $4 1.7 and 1.15 to 1.17, inclusive. 


(b) Specification of errors. Such petitions for rehearing 
shall state concisely the alleged errors in the Commission 
decision or order. If an order of the Commission is sought 
to be vacated, reversed, or modified by reason of matters 
that have arisen since the hearing and decision or order, 
or by reason of a consequence that would result from com- 
pliance therewith, the matters relied upon by the petitioner 
shall be set forth in the petition. 

(¢) Action on. Unless the Commission acts upon the 
application for rehearing within thirty days after it is filed, 
such application shall be deemed to have been denied. 


[Paragraph (¢) added by Order 175, 19 F. R. 5213, Aug. 18 1954.] 
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Introductory Statement 
Reply Argument 


I. Respondent’s Powers And Jurisdiction Are Deri 
From The Natural Gas Act Not From Any Conc 
Of Inherent Power 


A. Respondent cannot exempt itself from the provi- 
sions of Section 19 of the Natural Gas Act 
Respondent, as well as the natural gas companies 
it regulates, is bound by its own regulations... 


Assuming Arguendo Respondent's Power To Reopen 
‘And Reverse The Final Order Of May 29, 1961, Re- 
spondent’s Application Of Its New Policy Is Erroneous 
A. Respondent and the Intervenors urge that an intent 
contrary to the issuing Commission's intent be given 
to the suspension orders 
. The Commission’s orders and its October letters to 
to the Collector of Revenue Demonstrate conclusive- 
ly that Order No. 206 and the suspension orders in- 
tended refunds only if refunds were received from 
the State 
. Respondent’s assertion that the agreement and un- 
dertaking filed by Texaco obligated Texaco to make 
refunds is frivolous 


Texaco’s Obligations Under Its Contracts With United 
Fuel and Transco Did Not Require That Texaco Liti- 
gate The Validity Of The Louisiana Gas Gathering Tax 
Of 1958 


IV. The Commission In The May 29 Order Did Not Abuse 
Its Discretion When It Denied Transco’s Late Petition 
For Intervention 


Conclusion 
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An Order of the Federal Power Commission 


REPLY BRIEF OF PETITIONER 
TEXACO INC. 


INTRODUCTORY STATEMENT 


The major portion of the Respondent’s argument on brief 
is carefully designed to rationalize the confessed change in 


administrative policy by the “new” Commission as an- 


nounced in its reversal of the order of May 29, 1961 pro- 
mulgated by the membership of the “old” Commission. All 
of Respondent’s arguments are thus designed to show why 
the “new” Commission should have reversed the order of 
May 29, 1961, and would have decided the issue the other 


» 
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Mareh 3, 1962. now before this Court for review, reverses 
i and order of May 29. 1961. it cannot be deseribed 
merely correcting an inadvertent ministerial error. On 
the contrary. Respondent's arguments in support of its 
order of Mareh 3. 1962. are formulated either on a rejection 
or on a disregard by the “new” Commission of what the 
previous Commission said it had intended when it issued 
Order No. 206. 20 F.P.C. 28 (1958) and the individual sus- 
pension orders. 

Respondent recognizes that the order of March 5, 1962, 
earnot be reconciled with the previous actions of the Com- 
mission as it concedes (Br. p. 23) that it “... [does] not 
know whether the patent error of that order would have been 
acknowledged, .. . if this change of membership had not 
occurred”? Respondent's claim of “patent error” is a fortiori 
based solely on the change in policy initiated by the “new” 
Commission. 

But such is not the law, and the order of March 5, 1962, 
reust be reviewed on the issue of the Respondent’s powers 
under the Natural Gas Act after the order of May 29, 1961 
had been issued and not on the basis of “. . . which of the 


he speech delivered September 7, 1962 at New Orleans, 
Louisiana by Lawrence J. O'Connor, Jr., Commissioner, Federal 
Power Commission stating (mimeo, page 1): “I am particularly 
honored to have this opportunity to talk to you during these 
of the second year of the “new” Federal Power 
Commissium. .. . At the time 1 took office a little more than 12 
months ago, the Commission was undergoing the most abrupt 
tion of membership in its history. With my membership, 
the majority passed from the old to the new, [Shortly thereafter, 
the Commission issued the order of August 30, 1961 reopening 
th sings in Texaco’s dockets] and shortly thereafter the 
Ch uship changed hands. On January 1 of this year the 
last member of the old Commission resigned .. .” 


2 Kraphasis supplied unles otherwise indicated. 


° 
o 


In the following reply, Texaco will analyze the arguinents 
propounded by Respondent and the several intervenors, 
United Fuel Gas Company (United Fuel) and Transconti- 
nental Gas Pipe Line Company (Transco), in support of 
Respondent’s claimed power to reverse the final order of 
May 29, 1961, based on a change in policy, and will show the 
inapplicability of each such argument. 


I. 


RESPONDENT'S POWERS AND JURISDIC.- 

TION ARE DERIVED FROM THE NATURAL 

GAS ACT NOT FROM ANY CONCEPT OF 
INHERENT POWER 


A. Respondent Cannot Exempt Itself from the 
Provisions of Section 19 of Natural Gas Act. 

After carefully secking to rationalize and justify the 
“new” Commission’s action in reversing the “old” Com- 
mission, Respondent finally addresses itself to the basic 
question of whether Respondent was authorized to reopen 
the proceedings and reverse the order of May 29, 1961, 
issued in Texaco’s Docket Nos. G-15546, G-15547 and 
G-15548. 

According to the Respondent (Br. p. 35) its regulatory 
powers under the Natural Gas Act (Act) are not limited 
by Section 19 of the Act which it claims only confers atirma 
tive rights on the parties to seek administrative reconsider- 
ation and judicial review of Commission orders. Instead, 
Respondent claims (Br. p. 39) a “continuing inherent power 


to ‘vacate, alter, or amend’ its orders” at any time, Respond- 


ent further contends this “continuing inherent power” 1s 

based on, or at least supported by, the powers given to it 
under Section 16 of the Act which provides: 

“The Commission shall have power to perform any 

and all acts, and to preseribe, issue, make, amend, and 


+ 


nd such orders, rules and regulations as it may 
tind necessary or appropriate to carry out the provi- 
sions of this act... . 


Admittedly, Section 16 is a broad grant of power. But 
it is a grant of authority which is limited to the exercise of 
power in harmony with “the provisions of this act.” The 
Section 19 timetable covering the period from the issuance 
of a Commission order through court review of that order 
is most assuredly one of the “provisions of this act” which 

ation on the powers granted in Section 16.* 
ondent is, then, without authority to exceed its 
> powers under the Act. Signal Oil and Gas Co, V. 
"238 F, 2d 771, 774 (CA. 3, 1956) cert. den. 353 U.S. 
Moreover, this Court has recently held that 
See vondent does not have unfettered power under Section 
16 of the Act. Willmut Gas € Oil Co. v. F. P. C., .. App. 
D. Ce ccs, 294 F. 2d 245 (1961) cert. den. 368 U.S. 975 (1962 
Just as sama cannot issue an order pursuant to Sec- 
tion 16 restric 1¢ right of a natural gas company to file 
for 4 rate increase as permitted by Section 4(d) of the Act, 
so it cannot issue an order without regard to and contrary 
to the provisions of Section 19 of the Act. 

Fu nore, Respondent converts the recognized power 
of an administrative agency to correct clerical errors into its 
so-called “inherent powers” to reverse its final decisions 
retrospectively. The power to correct inadvertant minis- 
terial errors is not seriously questioned but such power 
cannot be expanded to permit changes to final decisions. 
As the Supreme Court stated in American Trucking Ass’n. 
v. Frisco Transportation Co., 358 U.S. 133, 146 (1958) : 


* Reapondent’s power “to grant or deny re the raring or to abrogate 
or modify its order without further he varing’” and its power, 
“upon notice, after @ petition to review has been filed but before 
the record in filed, “to modify or set aside, in whole or in part, 
any finding or order...” are derived from Section 19 of the Act. 


» 

“Of course, the power to correct inadvertent minis 
terial errors may not be used as a guise for changing 
previous decisions because the wisdom of those de 
cisions appears doubtful in the light of changing poli- 
cies. Such was the case in United States v. Seatrain 
Lines, Inc., 329 U.S, 424... where it was apparent that 
the Commission had not reopened prior proceedings to 
correct a mistake in the issuance of a certificate but to 
execute a subsequently adopted policy...” 


Hence, Respondent does not have the power to reverse 
its previous final decisions under its authority “to correct 
inadvertent ministerial errors” in its orders. 

Respondent’s assertion (Br. p. 36) that this Court’s re- 
peated decisions support its contention that it has continu- 
ing powers to reverse its final orders is like wise without 
merit. Moreover, Respondent’s reliance on the decisions in 
National Ass’n. of Trailer Owners V. Day, «+ App. D.C, os 
299 F. 2d 137 (1962) and National Rifle Ass'n. v. Young, 
77 App. D.C. 290, 134 F. 2d 524 (1943) is clearly misplaced. 
The National Ass’n of Trailer Owners case did not concern 
a final order as this Court recognized (at page 198): 

“But this is not to say that the finality of that decision 
was assumed by either of the parties to the action. 
In fact the contrary appears, ..- = 


More important, it is obvious that the administrative re- 

versal was the result of a motion for reconsideration which 

this Court found was filed within a reasonable time.* 
Respondent’s power under Section 19(a) “to grant or 


deny rehearing or to abrogate or modify its order without 


further hearing” is clear. However, once rehearing is de- 


Moreover, as is evident from the decision, there was in the situa- 
tion before the Court in the National Ass'n of Trailer Owners 
case no established procedure similar to the specitic procedural 
steps provided in Section 19 of the Act and the Commission's 
Rules thereunder. 
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Las it Was = the proceedings in Texaco’s Docket Nos. 
. G-15348 and G-15680, Respondent has no 
ae Seetion 19(a) wiless a petition for 
w has been fled. 
cated quotation (Br. p. 36) from the 
issn. case implies a judicial policy support- 
ed continuing unlimited power to reverse its 
retrospectively. However, the entire holding, 
ows that the Court limited itself to the 
2 7 in that case (134 F. 2d at page 


hat errors administrative agencies themselves 

ds ultimately upon the balance of con- 

os zlways desirable that con- 

ickly and finally, but it is also 

» that they be settled correctly. When a contro- 

ersy concerns exemption from taxation, the second 
sort of consideration may outweigh the first. If statu- 
ed ons should be construed strictly, so 


oud administrative enlargements of those exemp- 
tions. At any time within the statute of limitations the 
Commissigner of Internal Revenue may cancel, retro- 
actively. an exemption or deduction which he has erro- 


net usl) alone) 


ence, the “repeatedly acknowledged” principle claimed 

is not even supported by the only two de- 

din support thereof. Moreover, these decisions 

rt represent situations completely unrelated to the 

ures established by Section 19 of the Natural Gas Act 
Cormmission’s Regulations. 

. Respondent asks this Court to approve a con- 


tinuing unlimited power to change, modify, or reverse its 


orders, not just prospectively, but also retrospectively, 
rting that the provisions of Section 19 and Rule 1.34(¢ , 


or ent. down the Commission’s inherent pow- 


p. 36), Respondent replaces the procedures in- 


1 


tended to provide certainty and procedural due process of 
law with unrestrained administrative power, including the 
power to reverse retroactively any final order later found 
by changed membership of the Commission to be not to its 
liking. Such unlimited power was not the intention of the 
Act and can only result in an abuse of authority regardless 
of the good motives of those exercising it. As the Firth Cir- 
euit in Texas Eastern Transmission Corp. v. F.P.C., No. 
19,046, decided July 19, 1962, observed concerning the Com- 
mission’s subsequent efforts to read new obligations into 
an earlier approved settlement (slip opinion p. 4) : 

«one sure way to discourage voluntary settlements 
is for the Commission, at the behest of one party or 
the other, or the ubiquitous intervenors, to read into 
contracts things which are simply not expressed or not 
there, out of a thoroughly commendable (and under- 
standable) feeling that unless that is done the result 
is not as good as it ought to have been... .” 


In Border Pipe Line Co. v. F.P.C., St App: D.C. 316, 171 
F, 2d 149 (1948) Judge Prettyman, referring to Respond- 
ent’s efforts to expand its authority by exerting jurisdiction 
over a pipeline exporting gas from Texas into Mexico, 


expressed Texaco’s position and its concern over Respond- 


ent’s present claims of a “continuing inherent power™ to 
reverse final orders retrospectively (at pp. 152-53) : 


« .. But the administrative body finds a sufficient 
penumbra of meaning to justify a claim to more author- 
ity than appears upon the face of its grant. It asserts 
the extended authority and thus forces the issue upon 
the courts. Lt asks the courts to divine an intent on the 
part of Congress and then to deeree that the words 
of the statute spell that intent. 


“The prime responsibility for making statutory 
meaning ¢lear is on the Congress. It is bad from the 


viewpoint of sound government for the courts to twist 
strange results out of otherwise understood expressions 
of the legislature.” 


“lf an administrative agency thinks that the real 
and purpose of a statute is broader than or 


t from its terms, it need only ask Congress for 
argement or clarification.” 


Respondent, as well as the Natural Gas Companies 
it Regulates, is Bound by its Own Regulations. 


ent and United Fuel present unique arguments 
ning and effect of Rule 1.34(¢) of the Commis- 
* Practice and Procedure which provides: 
s the Commission acts upon the application 
ring within thirty days after it is filed, such 
tion =hall be deemed to have been denied.”® 


st contends (Br. p. 36) that Rule 1.54(c) “... gov- 

the procedural rights of parties” but does “... not 

limit or eut down the Commission’s inherent 

anes Encouraged by Respondents ee evasion 
of its 

te have deemed its eer) application 

denied .. - arently, Unitec Fuel also believes it pos- 

‘inherent powers” claimed by the Respond- 

mehow relieves it of the burdens imposed by 

egulations promulgated by the Commission. United 

e}"s iance (Br. p. 12) on this Court’s decision in 

ews Ohio Gas Co. v. F. P. C., 93 App. D.C. 117, 207 F. 2d 

616 5 (1953) as authority tos ee: evasion of the regulation 

misplaced. The Texas-Ohio case was decided 


t) Was promulgated i in its present form without notice 
by ission’s Order No. 175, 13 FPC 1281, issued August 
4, 1 cB =A “Thi 3 order contains no lanjruage or explanation limiting 
its general applicability. 


if) 


almost a year before Rule 1.34(¢) was promulgated and thus 
the Court in its decision refers only to the discretionary 
language of Section 19(a) without the benefit of the Com 
mission’s subsequently enacted regulation — Rule 1.34(c). 
Moreover, in T'exas-Ohio this Court stated that the result 
now urged by United Fuel was “unreasonable” and sug- 
gested the adoption of a rule similar to Rule 1.34(c) to 
preclude such arguments: 


“We are informed that the Commission does not, in 
many if not most cases where a petition for rehearing 
is to be denied, enter any formal order. This practice 
of the Commission, which is not revealed or stated in its 
published rules, appears subject to criticism. The Nat- 
ural Gas Act, in Section 19(b), seems to contemplate — 
though it does not in terms require — that a formal 
order be issued, granting or denying an application for 
rehearing. * * * That section [§6(d) of the Administra- 
tive Procedure Act] does not, in terms, speak of a 
formal order. But it does require that notice be given. 
Perhaps such notice could be sufficiently supplied by 
a published regulation of general applicability — one, 
for example, stating that on the thirtieth day after the 
filing of an application for rehearing the application 
shall be deemed denied, with the same force and effect 
as if a formal order had been entered. ... But no such 
rule has been promulgated.” (207 F. 2d at page 617) 


Adoption of Rule 1.34(¢) now assures the regulated 
natural gas companies of the meaning and effect of 
Respondent’s action or inaction. It replaced the uncertainty 
previously existing in the administrative review procedures 
before the Commission with certainty. Obviously, it is not 
unreasonable to require the Commission to act within thirty 


days if it intends to grant rehearing. And it is equally 
reasonable to provide that rehearing “shall be deemed to 


have been denied” if the Commission does not act within 


thirty days. 
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It is well settled that an administrative agency is bound 
by its own duly promulgated regulations. Service v. Dulles, 
354 U.S. 363, 372 (1957). The requirement that an agency 
must follow its regulation is neither suspended nor abated 
beeause the agency had the authority to take other action 
in the absence of the regulation. Vitarelli v. Seaton, 359 U.S. 
335, 339 (1959): McKay v. Wahlenmaier, 103 App. D.C. 162, 
226 F. 2d 35, 43 (1955). There is no basis for Respondent’s 
present contention that Rule 1.54(¢) does not limit its 
“inherent powers”. Clearly, Rule 1.54(¢) applies equally to 
the actions of the Respondent as well as those of the regu- 
lated natural gas companies. Should Respondent believe it 

an the thirty days allowed by Rule 1.34(¢) 

applications, its only course is to amend 

he absence of such an amendment, Rule 

L.3tic) st he read “as meaning what it says.” Public 
Service Commission of New York v. F.P.C., ... App. D.C. 

.. 295 F. 2d 140, cert den. sub. nom., Shell Oil Co. v. Public 
Service Commission of New York, 368 U.S. 948 (1961). 


II. 


ASSUMING ARGUENDO RESPONDENT’S 

POWER TO REOPEN AND REVERSE THE 

FINAL ORDER OF MAY 29, 1961, RESPOND- 

ENT’S APPLICATION OF ITS NEW POLICY 
IS ERRONEOUS 


Respondent and the Intervenors Urge that 
an Intent Contrary to the Issuing Commission’s 
Intent Be Given to the Suspension Orders. 
Respondent (Br. pp. 15-17) and the Intervenors (United 
Fuel, Br. pp. 9, 18-19 and Transco, Br. pp. 5-6) claim that 
Order No. 206, 20 F.P.C. 28 (1958) and the individual sus- 
pension orders issued by Respondent in Texaco’s Docket 
Nos. G-15546, G-15547, G-15548 and G-15680 are “clear and 
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unambiguous” in requiring refunds from Texaco regardless 
of any refund from the State of Louisiana.® Yet cach brief 
performs the same amputation in order to support this con- 
tention. It becomes necessary for each of these parties to 
read the first two sentences of the ordering paragraph ap- 
pearing in the individual suspension orders separately in 
order to maintain their position. The ordering paragraph 
in each of the suspension orders issued in Texaco’s dockets 
provided: 


“(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently effee- 
tive rate and charge and the proposed increased rate 
and charge hereby allowed to become effective in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the 
said Act No. 8 of 1958, then, and in that event, a pro- 
portionate part of the interest: so received by the Re- 
spondent herein shall be passed on and paid to the per- 
sons entitled thereto at such times and in such amounts, 
and in such manner as may be required by final order of 
the Commission. . . .” 


In essence, it is argued that the second sentence of the 
ordering paragraph must be read as referring only to the 


6 United Fuel’s present contention that the suspension orders were 
“clear and unambiguous” in requiring refunds regardless of the 
receipt of refunds from the State appears inconsistent with its 
petition for leave to intervene tiled August 19, 1958, in each of 
Texaco'’s dockets which stated under oath that United Fuel’s 
“interest is not otherwise adequately represented...” and 
further that “It should be permitted to intervene and protect its 
interests and those of its customers, Upon any issues of law or 
fact that may be raised... 7 CR. So6T, S861, 9823). 


1 ee 


“potential” interest that “might” be received trom the State. 
Of course, this type of surgery on the order is necessary 


Drs) 


for, as pointad out by Texaco (Br. pp. 22-27) and as found 
dy the Commission which issued the suspension orders (R. 
order required two basie occurrences — the in- 

ton of the 1958 Gas Gathering Tax and the receipt 


funds from the State. 


Respondent's later dissection of paragraph (D) to con- 


tg of the issuing Commission is specious. 

sentences of the same paragraph 
it is essential for Respondent and the inter- 
Venors to assume that refunds from the State of Louisiana, 
if made at all. “might” not have been made with interest.’ 
s patently impossible. Under Louisiana Law, the Col- 
lector of Revenue is required to make refunds with two (2) 
Dercent interest on the amounts refunded. Title +7, Louisi- 


2 Rev. Stat. §1576 (1950) expressly provides in pertinent 


ft the person [litigant] prevails, the collector 
shal! refund the amount to the claimant, with interest 
at th 


- Sur Court of Louisiana in Bel Oil Corp. v. 
Fontenot, 238 La. 1002, 117 So. 2d 571, 572 (1960) affirmed 
he Judgment of the district court directing the Collector of 
‘und the principal, with interest. Thus, it is 
refund of the 1958 Gas Gathering Tax by 
+ of Louisiana had to be made and could only be 

th two (2) per cent interest. 


i Fuel states (Br. p. 18): “However, in the second sentence, 
Olnmmission is referring to the potential refunding of interest 
might be received from the State of Louisiana,” and Trans- 

Br. p. 5): “A separate sentence also required that a 
‘proportionate part’ of any interest which might be received 
from the State... .” 


Louisiana’s obligation to pay interest on all refunds 
makes the second sentence of the paragraph (D) of the 


suspension orders anomalous, if read as contended by the 


Respondent and the intervenors. If the second sentence 
concerned only the secondary obligation to pay interest, the 
Commission could have stated simply that those who receive 
interest shall refund a proportionate part. Moreover, also 
carefully overlooked is the Commission’s order of May 29, 
1961, expressly stating the intention of the Commission 
when it issued paragraph (D) of the suspension orders 
as (R. 425): 
“The import of the above language is that the Com- 
mission in such suspension orders was concerned with 
the possibility that there might be tax refunds as a 
result of court litigation. Not knowing which Respond- 
ents had challenged the constitutionality of the gather- 
ing tax, it was necessary for the Commission to suspend 
all rate increases involving tax reimbursement of such 
gathering tax. Thus, in the event of refunds by the State 
of Louisiana, Respondents would not be allowed to keep 
such refunds, but would be required to pass a propor- 
tionate part of such refunds on to its purchasers.” 
Thus, the Commission which had promulgated these sus- 
pension orders found its “clear and unambiguous” intent 
to require refunds only if refunds were received from the 
State of Louisiana and expressed no intention to separate 
the refund from the interest which necessarily would come 
with it. Respondent and the intervenors in their effort to 
support the contrary intention of the “new” Commission 
as expressed in its order of March 5, 1962, not only ignore 
the May 29 order but also as will be shown below, distort 
the meaning of other significant actions taken contempor- 
aneously by the issuing Commission which clearly buttresses 
its intention to require refunds only if refunds were received 
from Louisiana. 


1+ 


B. The Commission’s Orders and Its October 
Letters to the Collector of Revenue Demonstrate 
Conclusively that Order No. 206 and Suspension 
Orders Intended Refunds Only if Refunds 
Were Received from the State. 


recognizing that the Commission's letters of 

nd 28. 195s, to the Collector of Revenue convey 

rent intent than that now urged, Respondent and the 
intervenors argue vigorously to avoid and to explain away 
is correspondence. Again, as discussed above, these ex- 


hat the suspension orders were “clear and unambigu- 
ons” in requiring refunds under any circumstance. 


First. Respondent calls (Br. pp. 17-22) these letters “in- 
formal correspondence with non-parties” which could not 
waive any rights. Finally, Respondent endeavors to explain 
that the issuing Commission did not mean what it wrote in 
he October letters — nor what it found it had intended by 
rs in the May 29 order. Transco follows a similar 

course but ultimately contends that the letters should not 
be considered (Br. p. 10). Apparently, United Fuel alone 
recognizes (Br. pp. 18-19) that the October letters cannot 
be reconciled with its present contention on the purpose of 
the suspension orders. United Fuel argues that the October 
. simply “private correspondence” and “ex parte 

acts.’ However, all of these efforts to avoid the effect of 
the October letters on the present legal position of the 
parties misconceive how these letters can assist the Court 


in determining the Cormmission’s intent when it issued 


I 
i 
Order No, 206 and the suspension orders. 


Briefly, by its final action of May 29, 1961 the Commission 
held that when it issued Order No, 206 and the related 
suspension orders it intended to require refunds “only to 
the extent that refunds are received from the State of 


15 


Louisiana.” (R. 424). Respondent and the Intervenors now 
maintain these same orders require absolute refunds. Basic- 
ally, there is a dispute as to meaning and intent of these 
suspension orders which is analogous to a dispute over the 
meaning of a contract provision. As in such a contractual 
dispute the intention of the parties concerning that provi- 
sion is vital. Here since the suspension orders were issued 
by the old Commission and not by the present parties, in- 
cluding the “new” Commission, the intention of the Commis- 
sion when it issued these orders should be the determining 
factor. 


Texaco’s basic contention concerning the October letters 
is that it was reasonable for the issuing Commission to 
consider these letters as expressions of its intent when it 
issued its May 29 order on rehearing. Despite any label 
placed on this correspondence, it was written shorty after 
the suspension orders in Texaco’s dockets in response to an 
official inquiry from a state official. Moreover, the letter 
of October 2, 1958, expresses the intention of the Commis- 
sion to insure that none of the regulated natural gas com- 
panies would receive a “windfall” or be unjustly enriched. 
As we have shown previously (Initial Br. pp. 23-24), Texaco 
has not and will not receive refunds from the State and 
therefore cannot be unjustly enriched. 


The issuing Commission's intention to require refunds 
only in the event refunds were received from Louisiana is 
further evidenced by its orders issued in November and 
December 1958, granting certificates of public convenience 
and necessity for new sales of gas.. Unable to explain or 
avoid the meaning of these orders, Respondent and the 


intervenors ignore them, These orders clearly support a 


“See the decisions of the Commission cited in Texaco's Initial 
or 


Brief of Petitioner at page 25, note 16, 
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consistant poliey on the part of the Commission with regard 
to the 1938 Gas Gathering Tax to require refunds only 
when received from the State. Had the issuing Commission 
intended otherwise, as now is claimed by others, these 
orders Would be inconsistent with that policy. There was 
no reason for requiring refunds irrespective of the receipt 
of refunds from the State as to existing sales and at the 
® time. certificating new sales without such an obliga- 
tion” If the Commission adopted such a policy, it might 
have been subjected to the charge that its policy was 
discriminatory. 
Hence, Respondent and the Intervenors find it necessary 


not only to attempt to explain away the October letters but 
also must disregard other contemporaneous orders of the 
: ssion demonstrating a consistent policy to require 


nds only when refunds are received from the State. 


C. Bespondent’s Assertion that the Agreement 
and Undertaking Filed by Texaco Obligated 
Texaco to Make Refunds is Frivolous. 

Throuvhout its briet, Respondent emphasizes that Texaco 
filed an agreement and undertaking in each of the dockets 
pertaining to the 1958 tax. Of course, before Texaco was 
authorized to collect the increased tax reimbursement, it 
had to file its agreement and undertaking, or a bond, as 
provided in Section 4(¢) of the Act. However, Respondent 
concludes (Br. p. 17) that if Texaco doubted the meaning 
of paragraph (D) of the suspension orders, Texaco is liable 
for the consequences because Texaco “. . . filed such under- 
taking and agreement without seeking clarification . . .” 
* Asa party in Transcontinental Gas Pipe Line Co., 20 P.¥.C. 264 

(195%) where the Commission attached a condition requiring 

refunds only if refunds were received from the State, Transco 

did not seek rehearing to contend, as it does now, that Order No. 

206 was intended to require refunds regardless of the receipt 

of refunds from the State. Surely if Transco believed Order No. 

206 required refunds as it is contending, it was “aggrieved” by 

that order. 
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Just what the Respondent means by “secking clarification” 
is not clear. If Respondent is suggesting that Texaco might 


have sought rehearing of the suspension orders, its position 


here is contrary to the position it has repeatedly urged 
concerning the effect of a suspension order issued pursuant 
to Section 4(e) of the Act. Respondent has successfully 
urged that suspension orders are not definitive orders but 
merely interlocutory orders which are not reviewable. As 
was held in Humble Oil and Refining Co. v. F. P. C., 236 
F, 2d 819, $22-23 (C.A. 5 1956), a suspension order: 


...isamere procedural step taken at the inception 
of and not upon the completion of the administrative 
process. A realistic appraisal of the order and the 
function it performs demonstates that it is interlocu- 
tory and that its issuance had but one objective in view, 
to maintain the status quo between seller and purchaser 
pending the exercise of the Commission's statutory 
jurisdiction to inquire into the reasonableness of the 
rate increase.” 


“ 


Thus, assuming arguendo that Texaco had doubts as to 
the meaning of the suspension orders, Respondent cannot 
be suggesting that an efficacious remedy then existed. Obvi- 
ously, Texaco did not doubt that the suspension orders 
required refunds only in the event refunds were received 
from the State. Texaco’s application for rehearing of the 
order of February 21, 1961, demonstrates that Texaco con- 
sidered that order inconsistent with the purpose and intent 
of the suspension orders, 

Moreover, the agreements and undertakings filed by Tex- 
aco were required by the suspension orders. Texaco either 
filed the agreement or was preeluded from collecting a rate 
which it was then entitled to receive under its various 
contracts with United Fuel and Transco, Significantly, 
Respondent does not refer to the actual resolution adopted 
by Texaco which was submitted as the basis for the agree- 
ment and undertaking and which was accepted by the 
Commission. It stated (R. 9310) : 


Is 


“RESOLVED, that in any case where the Federal 
Power Comission has issued or shall issue an order 
ritting the collection by the Company of an in- 
ase, previously suspended by the Commission, in a 
ite at whieh the Company is making sales of natural 
ever which the Commission claims jurisdiction 
Natural Gas Aet, which order is conditioned 
the Company's filing its written agreement under- 
r. AMNONE other things, to refund any portion of the 
sed rate which may be finall y found by the C om- 

» be not justified, together with interest... 


Texaco submits it agreed to make refunds if refunds were 
- ordered by the Respondent. Texaco makes this same 

in every situation where the Act permits it 

rate increase subject to refund. But by this 

1d undertaking, Texaco does not bind itself 

d solely because ay is collecting a rate subject to 

ud. On the contrary, Texaco agrees that it is financially 


to refund if the rate so collected is disallowed by a 
final valid order of the Commission.’ Succinetly stated, the 
and undertaking is submitted in lieu of a bond 

2 Respondent can require under its powers contained 
Section 4(e) of the Act. Patently, it does not mean, as 
contended by Respondent, that by the mere filing of the 


Respondent is not suggesting that Texaco does not ful- 

2 to eee refunds: when a final ae order re- 

31, 1961, 

funded $452,7 21, 52 to El Se Natural Gas, C ompany 

after the v nited States Court of Appeals for the Fifth Circuit 

in Texacg Inc, v. FPA, 290 F. 2d 149 (1961) affirmed a final 

order issued February 23, 1960, in LL Paso Natural Gas Co., 

é Docket Nos. G-13862 ¢t al; Opinion No. 335 (including 

Texaco Inc. Docket No. 15153). See letter dated November 29, 

1961. from J. H. Gutride, Secretary, Federal Power Commission 

tw Texaco acknowledging a “satisfactory submittal of refund 
details in compliance with Paragraph (E) of Opinion No. 
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agreement Texaco agreed to a refund regardless of the 
validity of the Commission’s order providing for the refund. 


Equally facetious is Respondent’s implication that unless 
Texaco can point to some $126,000.00 of corporate expendi- 
tures made subsequent to the order of May 29, 1961, and 
made because of that order, it has not been deprived of 
rights by the later adoption of a revised and retroactively 
applied Commission policy. The Court is well aware that 
corporate funds are not so specifically identifiable. But 
inability to trace specific dollars attributable to the rights 
which vested under the order of May 29 cannot be used to 
gainsay Texaco’s reliance on the final decision of a regu- 
latory Commission issued after review of its files, its corre- 
spondenee, its related orders, and its regulatory philosophy 
of preventing “windfalls”. By the order of May 29 Texaco 
was released from its 1958 corporate undertaking and 
Texaco’s shareholders were assured that they would not 
be deprived of substantial sums to substitute for amounts 
impounded by the State of Louisiana. 


Tit. 


TEXACO’S OBLIGATIONS UNDER ITS CON- 
TRACTS WITH UNITED FUEL AND TRANSCO 
DID NOT REQUIRE THAT TEXACO LITIGATE 
THE VALIDITY OF THE LOUISIANA GAS 
GATHERING TAX OF 1958 


Although United Fuel and Transeo argue that the Com- 
mission’s October 1938 letters are without significance, they 
urge that their 1958 letters to Texaco concerning the gather- 
ing tax must be construed as requiring that Texaco litigate 
the constitutionality of the Louisiana Gas Gathering Tax 
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of 1958. United Fuel relies solely on its letter of September 
11, 1958. to Texaco. Although United Fuel recognizes that 
this letter Was merely a suggestion (Br. p. 21), somehow it 
mplies an obligation on Texaco to litigate the tax. Transco 

is more bold stating that it“... advised each of its pro- 
: . that the producers should make all payments 

to the State under protest and institute the suit required to 
preserve the validity of such protest.” (Br. p. 11)! Neither 
“nited Fuel or Transco refer to any provision in their 

contracts with Texaco imposing on Texaco any duty or 
obligation to pay any tax under protest or to litigate the 
validity of any tax so protested. As recognized by United 
Fuel. these letters were, at the most, suggestions; they 
certainly did not modify or amend any existing contract 
i between Texaco and United Fuel and Transco, and 

create any new contract obligations. 


Transco’s present contentions concerning Texaco’s obli- 
gation to litigate the Gas Gathering Tax are clearly mere 
afterthought. Transco’s contract with Texaco” was executed 
on January 14, 1955, after Bel Oil Corporation had insti- 
tuded litigation challenging the validity of the 1954 Gas 
Gathering Tax. Yet, Transco expressly agreed to reimburse 
Texaco *... for its payment of the gas gathering taz, at the 

ee sé re established by the laws of the State...” (R. 
. Thus the constitutionality of the gathering tax 
ce full 


22 Transeo asserts (Br. p. 13-14) that its contract with Texaco re- 
ferred to taxes “validly imposed by any lawful authority” with 
the aparent hope that the court will conclude that Texaco was 

ler a contractual obligation to litigate the gathering tax. As 
be demonstrated, infra, such a conclusion does not follow. 
Successor to Texaco Seaboard Inc., who succeeded to all of the 
rights and duties of Seaboard Oil Company, the original signa- 
tory to the contract. 
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reimbursement for that tax. The time for Transco to seek to 
impose an obligation on Texaco of litigation of any gather- 
ing tax was when it entered into the contract in 1955, not 
almost three years later through the mere mailing of a 
self-serving letter. It is Hornbook law that such unilateral 
correspondence cannot rearrange existing contractual rela- 
tionships. 


Furthermore, Transco contends (Br. p. 14) that it is not 
required by its contract with Texaco to reimburse Texaco 
for part of any tax subsequently declared illegal and thus 
claims Texaco must make refunds to it. From this premise 
Transco concludes that Texaco’s rate filing should have been 
rejected by the Commission as a unilateral filing. Although 
the error of this conclusion is not in issue, Transco’s claim 
assumes that the law requires reimbursement by the tax- 
payer of a subsequently invalidated tax which is part 
of the price whether or not the taxpayer is reimbursed 
by the taxing authority. However, the law is to the con- 
trary. Where the invalid tax is part of the purchase price 
the buyer cannot recover the amount of the invalid tax 
unless the seller received reimbursement from the taxing 
authority. Hodgman Rubber Co. v. Dumaine, 93 F. 2d 165 
(C.A. 1, 1937).'% Thus, Transco’s premise being demon- 
strably erroneous, its claim must fall. 


Iv. 


THE COMMISSION IN THE MAY 29 ORDER 

DID NOT ABUSE ITS DISCRETION WHEN IT 

DENIED TRANSCO’S LATE PETITION FOR 
INTERVENTION 


Transco (Br. pp. 14-17) advances but only two theories 


in support of its contention that it was erroneously denied 
intervention by the Commission in its order of May 29, 


13 See also Christopher v. Hoger & Co., 160 Mise. 21, 289 N.Y.S. 
105 (1936) ; Ann. 115 A.L.R, 667, 673. 


19d1. First. Transco maintains that its petition to inter- 
vene in Texaco’s Doeket No. G-15680 was not untimely be- 
eanuse the Commission had not fixed the termination date 
for aeeeptance of petitions for intervention. Second, 
Transco urges that a valid basis does not exist “. . . for 

iming that Transeo’s participation is contrary to the 


interest. 


Although Transco neither claims that it lacked formal 
notice of the suspension order in Docket No. G-15680 nor 
ca that any further notice was required before the 
Commission issued its order of February 21, 1961, termi- 

e proceedings, Transco objects to the termina- 
tion of the 1958 proceedings in 1961 because it had not yet 
acted to seek intervention. Transco’s brief makes it clear 
that Transco elected to rely on the Commission’s order of 
July 11, 2958. in Docket No. G-15680 suspending Texaco’s 
rate increase filed pursuant to the tax reimbursement pro- 
visions contained in the contract between Texaco and 
Transco. Since Transco elected not to intervene in Docket 
No. G-15680 until after the order of February 21, 1961, had 
terminated the proceedings some two and a half years after 
Transco received notice of the rate suspension and almost 
a year and a half after the decision of the Supreme Court 
of Louisiana invalidating the 1954 Gas Gathering Tax, it 
cannot now claim that the Commission abused its dis- 
cretion when it rejected Transco’s petition for intervention 
as not timely. 


During the period between the formal notice to Transco 
and its belated petition to intervene, the Commission 
amended Rule 1.8(d) of its Rules of Practice and Pro- 
cedure. For this reason Transco quotes both the original 
and the amended provision but does not specify which rule 
it considers applicable. However, neither the rule in ef- 
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fect at the time Transco received the suspension notice 
nor the amended rule support Transco. Transco certainly 
cannot be relying on the rule prior to the amendment, since 
Transeo did not file its petition to intervene until April 7, 
1961. Transco recognizes that Rule 1.8(d) does not require 
that the Commission issue formal notice specifying the 
date by which petitions to intervene must be filed. More- 
over, since the Commission was not required and did not 
hold a formal hearing before it issued its order of February 
21, 1961, no further notice to Transco was necessary. 


Transco’s second contention that there was no basis for 
denying intervention on the grounds that Transco’s “par- 
ticipation is contrary to the public interest” distorts the 
Commission's actual finding in the May 29 order. In that 
order the Commission found that the public interest did not 
require Transco’s late intervention because the issue had 
been decided and the proceedings terminated. Certainly, 
Transco’s petition to intervene did not set out “extra- 
ordinary circumstances for good cause shown” as provided 
in Rule 1.8(d), both before and after amendment, to re- 
quire that the Commission accept its late filing. Except 
where required by its own regulations, an agency is auth- 
orized to grant or deny intervention in its discretion. 
Public Service Commission of New York v. F. P.C., supra. 
Thus, the test to be applied to the Commission's administra- 
tive action denying intervention to Transco in Docket No. 
G-15680 is whether the Commission abused its discretion. 
Manifestly on the basis of the foregoing facts the Com- 
mission did not abuse its discretion by denying Transco’s 
petition for intervention because of its untimeliness or 
because it was not required by the public interest. 
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CONCLUSION 


For the additional reasons set forth herein as well as 
those set forth in its Initial Brief of Petitioner, Texaco 
Inc.. respectfully submits that the relief which it originally 


requested be granted. 
Respectfully submitted, 
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STATEMENT OF QUESTION PRESENTED 


In the Opinion of the intervenor, Transcontinental Gas 
Pipe Line Corporation, the question presented as to it is: 


Was it reversible error for the respondent, Federal 
Power Commission, to order the petitioner to make 
refunds of the amounts collected from its purchaser 
pursuant to an invalid tax of the State of Louisiana, 


where such order merely followed the purpose and 
intent of the Commission as enunicated in its original 
suspens ion order and where the failure of the petitioner 
to receive refunds from the State was due to its refusal 
to protest the tax despite full knowledge of its rights 
and obligations to do so. 
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II. It Would Be Wholly Unjust To Permit Texaco 


To Escape Its Obligations To Transco Because 
It Refused To Protest the Tax 
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PRELIMINARY STATEMENT 


This case involves but one of seven independent pro- 
ducers of natural gas who have filed with this Court peti- 
tions to review the Federal Power Commission’s order 
of March 5, 1962, requiring these producers to refund 
monies collected from certain of their pipeline purchasers.’ 


‘Another appeal from tho same order has been brought by a pipeline pur- 
chaser, Tennessee Gas Transmission Company, No, 17,126, 


» 

This intervenor, Transcontinental Gas Pipe Line Corpor- 
ation (Transco), is one of the pipeline purchasers to whom 
refunds were ordered in the March 5 order. Transco is a 
direct purchaser from four of these producers, including 
the instant petitioner, Texaco Inc. (Texaco), and has moved 
for intervention, without objection, in each of the four cases 
in support of the Commission's order.? None of these cases 
has been consolidated and the briet's in each case are due at 
varying times. Thus, there will be an unusually large num- 
ber of briefs filed with the Court involving but a single 
order of the Commission. 


The principal burden of supporting the order of March 
3. is. of course. on the respondent Commission. Transco 
has reviewed a draft of the Commission’s brief in this case 
and believes that the arguments and conclusions contained 
therein are essentially sound and fully justify this Court 
in affirming the Commission’s determination to order re- 
fonds to Transco. In order to avoid burdening the Court 
with an unnecessary welter of written material, it will be 
the purpose of this brief merely to correct certain state- 
ments made and impressions created in the brief of the in- 
stant petitioner, Texaco, and to highlight certain aspects 
of this case which are directly related to Transco’s in- 
terests in these proceedings. 


COUNTER-STATEMENT OF THE CASE 


1. Contrary to Texaco’s statements at pages 3 and 28 
of its brief, Transco’s contract with Texaco requires it 
to make partial reimbursement to Texaco for certain addi- 
tional taxes only if such taxes “‘shall be validly imposed 
by any lawful authority”’ (R. 9517-18). Transco, therefore, 
has no contractual obligation to reimburse for the in- 
valid additional gas gathering tax. 


2 Soon after the State of Louisiana enacted Act No. 8 
of 1958 imposing the additional gas gathering tax here 


This brief is being lodged with the Court pending action on Transco’s 
intervention. 
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involved, Transco wrote a letter to each of its producer-sup- 
pliers, including the petitioner, Texaco, directing atten- 
tion to this enactment, inter alia, and stating (R. 2503-04) : 


‘We believe, however, that the additional tax pur- 
ported to be imposed by Act 8 referred to above has 
not been validly imposed but that, on the contrary, 
said Act is invalid as being an attempt to place a 
direct burden on interstate commerce of the character 
prohibited by the Commerce Clause of the U. S. Con- 
stitution. Transcontinental, therefore, believes it tn- 
cumbent upon you to make any and all payments pur- 
suant to the Act under protest, as provided in Title 
47, Section 1576 of the Louisiana Revised Statutes of 
1950, as amended, or in the alternative, to authorize 
Transcontinental to do so as your agent to the extent 
of the 34ths reimbursement provision, and that you in- 
stitute the suit required by said section to preserve 
the validity of such protest, or, in the alternative, au- 
thorize Transcontinental to institute such suit on your 
behalf.’’? (Emphasis supplied.) 


This letter was written on July 11, 1958, the same day that 
the Commission issued its Order No. 206 (20 FPC 28), 
providing for simplified filing requirements by the pro- 
ducers and for ‘‘appropriate refund, in the event said 
Act No. 8 of 1958 should be declared unconstitutional by 
final judicial decision’? (20 FPC at 29). Thus, the peti- 
tioner, together with all other producer-suppliers of Trans- 
co similarly situated, was put on actual explicit notice of 
its legal rights and obligations with respect to the addi- 
tional tax and was warned that Transco would look to 
it for refund of the tax reimbursement amounts if and 
when such tax were held invalid.* 


1 Additionally, Transco affixed to each remittance statement of all checks 
issued to its producer-suppliers for the period subsequent to August 1, 195s, 
the effective date of the tax here involved, the condition that ‘tany amourt 
included in this check as payment of, reimbursement for, or on account of the 
Louisinna Gas Gathering tax is paid subject to reimbursement to this Corpora- 
tion if and when such tax shall be adjudged to be invalid, as per letter to you 
of July 11, 1958.’” (R. 2504) 
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3. In each of the individual orders suspending for one 
day the rate inerease filing relating to the additional gath- 
ering tax, including the order suspending Texaco’s filing 
as to Transeo (R. 9548), the Commission provided as 
follows? 


“<(D) Respondent shall refund at such times and 
in such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of 
the Commission, the difference between the presently 
effective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective in 
the event the additional tax of one cent per Mef levied 
by the State of Louisiana is for any reason held to 
be invalid. Should such additional tax eventually be 
held invalid and the State of Louisiana make refund, 
with interest, of the tax monies collected pursuant to 
the said Act No. S of 1958, then, and in that event, a 
proportionate part of the interest so received by the 
Respondent herein shall be passed on and paid to the 
persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission.”’ 


4. Each suspension order also contained the requirement 
that (R. 9550): 


““(E) As a condition of this order, within 20 days 
from the date of issuance thereof, Respondent shall 
execute and file in triplicate with the Secretary of this 
Commission its written agreement and undertaking 
to comply with the terms of paragraph (D) hereof, 
signed by a responsible officer of the corporation, 
evidenced by proper authority from the board of di- 
rectors, and accompanied by a certificate showing serv- 
ice of copies thereof upon all purchasers under the 
rate scheduled involved. .. .’’ 


By letter dated August 20, 1958, Texaco transmitted to 
the Commission its ‘‘agreement and undertaking” in strict 


* Compare the truncated quotation of this provision nt page 4 of Texaco v) 
brief. 
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compliance with Ordering Paragraph (FE) and without any 
question as to its obligations under Ordering Paragraph 
(D) (R. 9551-54). 


5. The Commission’s order of February 21, 1961, in 
ordering all of the producers to make refunds of the 
amounts collected from their purchasers, together with 
a proportionate part of any interest received from the 
State, followed precisely the language and intent of Order 
No. 206 and each individual suspension order. It was not 
until certain producers applied for rehearing of the order 
of February 21 that any possibility existed that the Com- 
mission might do anything other than follow the clear 
and unambiguous language of its Order No. 206 and sus- 
pension orders. Thereupon, on April 7, 1961, Transco peti- 
tioned to intervene in those producer cases involving sales 
to it (R. 2435-41). 


6. After the Commission reversed its February 21, 1961 
order on May 29, 1961, and at the same time denied Trans- 
co’s intervention, Transco petitioned for review in this 
Court. Those cases, Nos. 16510 and 16538, are being held 
in abeyance pending the appeals by Texaco and others of 
the March 5, 1962 order (See Per Curiam Order in those 
cases dated March 9, 1962). 


7. By order of August 30, 1961, the Commission, inter 
alia, rectified its prior order of May 29, by permitting 
Transco to intervene in the proceedings of its producer- 
suppliers. At the same time, the Commission reopened 
all of the producer proceedings and provided for the fil- 
ing of Statements of Position by all interested parties. 


Pursuant thereto, Transco filed its Statement of Posi- 
tion in which it urged the rejection of the rate filings 
against it because unauthorized by contract and, therefore, 
beyond the purview of the Commission’s jurisdiction (R. 
2500-18). Texaco also filed a Statement of Position in 
which it stated that ‘Texaco does not raise any technical 
objections to the proceeding”’ and ‘‘does not have any evi- 
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dence to present’’. In support of its refusal to protest the 
additional gathering tax to the State of Louisiana, Texaco 
stated that ‘*Political and economic reality dictated the 
action taken by Texaco and most of the producers.’’ (R. 
S570-S+). 


The Commission's order of March 5, 1962 followed. 


SUMMARY OF ARGUMENT 
I 


The Court need go no further than the face of the 
Commission’s Order No. 206 and the individual orders 
suspending the producer rate filings relating to the addi- 
tional gas gathering tax to determine that the Commis- 
sion’s action of March 5 requiring refunds to Transco was 
precisely in accord with those prior orders. The purpose 
of Order No. 206, as clearly stated therein, was ‘‘to assure 
appropriate refund, in the event said Act No. 8 of 1958 
should be declared unconstitutional by final judicial deci- 


sion.’? Each of the individual suspension orders required 
the producer to ‘‘refund . . . the difference between the 
presently effective rate and charge and the proposed in- 
creased rate and charge ... in the event the additional 
tax ...is for any reason held to be invalid.’? The March 
5 order merely carried out these prior orders. 


II 


In addition to the express refund notification contained 
in the Commission’s orders, Transco advised each of its 
producers that it believed the additional gathering tax to 
be unlawful and that the producers should make all pay- 
ments to the State under protest. While some producers 
did protest this tax, did receive refunds from the State 
and have refunded to Transco, others like the petitioner, 
Texaco, did not. No valid legal reason has been or could 
be given for the failure of Texaco to protect the rights and 
obligations of itself and its purchaser, Transco. Under 
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these circumstances equity and justice require that the 
producers suffer the consequences of their willful refusal 
to protest the tax. 


By receiving refunds from its suppliers, Transco will 
receive no ‘windfall’. Transco absorbed the additional 
costs relating to this tax and did not pass such costs on to 
its customers. Thus, Transco and its stockholders suffered 
the loss resulting from this additional tax. The only way 
in which Transco can be made ‘‘whole’’ is to receive re- 
funds from all of its producers, including the petitioner. 


iil 


Since Transco is obliged under its contracts with its 
producers to reimburse only for valid taxes, the rate filings 
by Texaco and the other producers were unauthorized by 
contract, were thus unilateral filings and the Commission 
had no jurisdiction to consider them. United Gas Pipe 


Line Co. v. Mobile Gas Service Corp., 350 U.S. 332, (1956). 


IV 


The petition to intervene of Transco in these proceedings 
before the Commission was timely and was in the public 
interest. Since the Commission rectified its origina] error 
and permitted Transco’s intervention, no issue relating 
thereto is before the Court in this case. 


ARGUMENT 
I 


The Commission’s Order of March 5, 1962 Is Strictly In 
Accord With the Purpose and Intent of the Commission 
As Expressed In Its General Order No. 206 and Its 
Individual Suspension Orders 


Texaco argues that the March 5, 1962 order is the result 
of a policy reversal by a ‘new’? Commission. A brief re- 
view of the orders of the ‘‘old”’ Commission shows that 
this contention is in error and that the March 5 order 


merely carries out the explicit purpose of the original or- 
ders of the ‘told’? Commission. 


The first action of the Commission in this matter was 
the promulgation of Order No. 206 on July 11, 1958 (20 
FPC 28). The purpose of this general order was to pro- 
vide a simplified filing method for the producers? and, 
as clearly stated in the order, ‘‘to assure appropriate re- 
fund, in the event said Act No. S of 1958 should be de- 
clared unconstitutional by final judicial decision’’. There- 
after, upon the filing of rate increases pursuant to Order 
No. 206, the Commission issued suspension orders in each 
individual case. Each of these orders contained identical 
langnage requiring the producer to ‘‘refund . .. the dif- 
ference between the presently effective rate and charge 
and the proposed increased rate and charge .. . in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reason held to be in- 
valid.”* A separate sentence also required that a ‘‘pro- 
portionate part’’ of any interest which might be received 
from the State of Louisiana should also be refunded. 


Texaco claims that the purpose and intention of Order 
No. 206 and the suspension orders were to require refunds 
only if received from the State (Texaco Br., p. 23). This 
claim could only be made by misreading the plain Eng- 
lish language contained in those orders. Nothing could 
be clearer than that refunds of the amount of the rate in- 
creases, covered by the first sentence of paragraph D of 
each of the suspension orders, would be made if, and only 
if, the tax were declared invalid. This was the only condi- 
tion of those refunds; there was no mention at all of the 


* Part of this simplification was the provision for only onc day’s suspension 
of the flings. The Commission has the power under Section 4(e) of the Nat- 
ural Gas Act to suspend rate changes for a five month period. Full statutory 
suspension is the normal procedure for the Commission which, if followed in 
this case, would have precluded the collection of any of the additional gathering 
tax by the producers and rendered this whole controversy moot, 


2 This provision is quoted in its entirety, ante, p. 4. 
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receipt of such funds from the State. As an added obli- 
gation, and it is from this that Texaco apparently gets 
the idea that receipt from the State was related to its re- 
fund obligation, the Commission required the producers 
to refund a ‘‘proportionate part’’ of any interest they 
might receive from the State. This, however, was a sep- 
arate obligation and was in no way related to the obligation 
to refund the amounts collected from the pipeline pur- 
chasers. 


Finally, the Commission’s order of February 21, 1961, 
issued upon the final determination of the invalidity of 
the tax, once again made it clear that the producers were 
to refund all amounts collected from their respective pur- 
chasers (R. 169): 


“In the orders suspending these increased rates it 
was stated that the Commission had been advised liti- 
gation was being instituted to challenge the constitu- 
tionality of said Act No. 8 of 1958, and so in order 
to assure appropriate refund in the event said Act 


should be declared unconstitutional, it was deemed ad- 
visable to suspend the proposed increased rates and 
charges. In the provisions making Respondents’ rates 
effective subject to refund, the Commission required 
refund of the difference between Respondents’ then 
presently effective rates and charges and the proposed 
increased rates and charges allowed to become effec- 
tive by reason of the levy of the gas-gathering tax re- 
ferred to above, in the event said taxing statute was 
held invalid. 


“Tt is in the public interest and necessary in the 
effective administration of the Natural Gas Act that 
the supplements filed herein be disallowed, that re- 
funds be made in these proceedings and that said pro- 
ceedings be terminated. 


‘The above-designated increased rates are disallowed 
and Respondents shall refund their respective purchas- 
ers the amounts collected wnder the respective agree- 
ments and undertakings filed in compliance with the 
Commission’s orders herein together with a propor- 
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tionate part of any interest received from the State of 
Louisiana.** (Emphasis supplied) 


In support of its position, Texaco adverts to two letters 
from the Commission to the Louisiana Collector of Rev- 
enue, which were correctly characterized by the Commis- 
sion in its March 5 order as ‘‘collateral correspondence.”’ 
As a matter of law, we deny that these ex parte letters can 
have any controlling effect upon the clear and unambigu- 
ous language of Order No. 206 and the individual suspen- 
sion orders. Nevertheless, these letters do not convey the 
meaning attributed to them by Texaco. On the contrary, 
the letter of October 28, 1958, which was the last corre- 
spondence of the Commission and would be controlling if 
any correspondence were, reinforces our interpretation 
of Order No. 206 and the suspension orders. In the first 
place, this letter refuses to grant the request of the Louisi- 
ana Collector of Revenue to amend Order No. 206 or the 
suspension orders issued pursuant thereto. Secondly, it 
speaks only of the invalidity of the tax as the criterion 
for ordering refunds.? Finally, to remove any doubts as 
to its intention, the letter cites the El Paso case, 13 FPC 
421, 436-38, in which the Commission disallowed, as an ex- 
pense, payments made to the State of Texas for a tax sub- 
sequently held invalid, even though El Paso failed to pay 
under protest and thus received no refunds from the State. 


It is submitted that the Court need go no further than 
the face of Order No. 206 and the various identical suspen- 
sion orders to conclude that the Commission’s final action 
of March 5 in requiring refunds to Transco was precisely 
in accord with the purpose and intent of the prior orders. 


1 And in any event, Texaco admits it at no time relied upon these letters 
(B. 8572). 


2 At page 4 of its brief, Texaco refers to this letter of October 28 and states 
that the Commission’s ‘‘sole interest and intent in these proceedings was to 
prevent ‘windfalls’ should the 1958 tax be declared invalid and refunds be 
received by the producers.’’ This statement is flatly contrary to fuct. There 
was no mention in this letter of refunds from the State. 
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II 


It Would Be Wholly Unjust To Permit Texaco To Escape 
Its Obligations To Transco Because It Refused To Protest 
the Tax 


As noted above, Transco advised each of its producers 
that it believed the additional gathering tax to be unlaw- 
ful and that the producers should make all payments to 
the State under protest and institute the suit required to 
preserve the validity of such protest. Furthermore, each 
and every payment made by Transco contained an express 
reservation concerning this tax. 


Some producers did protest and have received refunds 
from the State. These refunds have been passed on to 
Transco. Other producers, like Texaco, chose not to do 
so for reasons best known to them. In its brief, Texaco 
gives no reason for failing to protest. In its Statement of 
Position before the Commission, it refers to ‘‘economic 
and political reality”’ (R. 8571). 


Whatever the reason may have been, there is not a scin- 
tilla of equity in the position of Texaco. It was put on 
the most explicit kind of notice of its potential obligations 
poth by the Commission and by Transco. If under these 
circumstances it still chose not to protect its rights and 
those of its purchaser, Transco, it voluntarily assumed that 
risk and must suffer the consequences. The producers who 
protested the invalid tax, and who braved the consequences 
by doing so, should certainly not be placed in a worse posi- 
tion than those who reaped the benefits of failing to pro- 
test, whatever those benefits may have been. 


The situation in which Texaco now finds itself because 
of its failure to protect its rights and those of Transco is 
essentially similar to that presented to the Court in Nat- 
ural Gas Pipe Line Co. v. Harrington, 246 F. 2d 915 (5th 
Cir., 1957), cert. denied, 356 U. S. 957 (1958). In that 
case, an action was brought by the pipeline company to 
obtain reimbursement of the excess amounts paid as a re- 
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sult of a minimum price order of the State of Oklahoma 
which had been held invalid. The Court permitted the 
recovery of the excess amounts paid to the producer in- 
cluding amounts for increased taxes and royalties which 
the producer was unable to recover from the State and 
royalty owners. In so holding the Court stated (246 F. 2d 
921): 


‘sWe think that the state law provided adequate 
means by which Panoma could have withheld the in- 
creased payments from its royalty owners until the 
termination of the litigation, or could have paid under 
protest with a right of recovery, or could reserve the 
right to itself or its successors to take credit for any 
overpayment against future royalties. Panoma re- 
ceived the increase in price for the use and benefit of 
Natural, but it made no effort to protect Natural’s in- 
terest. 


‘Like considerations are applicable to the payments 
of taxes on the basis of the increased price. Addition- 
ally, it may be noted that Title 68, Section 1475 of 
the Oklahoma Statutes, 1951, provides for the pay- 
ment of taxes under protest and their subsequent re- 
covery. Indeed, the Fourteenth Amendment itself 
would prevent the state from collecting unlawful taxes 
by coercive means without incurring any obligation to 
pay them back. Ward v. Board of County Com’rs of 
Love County, 253 U. S. 17, 24, 40 S. Ct. 419. We hold, 
therefore, that the district court erred in denying Nat- 
ural’s claim for restitution to the extent of $321,- 
279.00.”” 


Texaco complains that the Commission did not have 
sufficient facts before it in order to apply equitable prin- 
ciples (Texaco Br., pp. 27-28), even though Texaco ex- 
pressly stated that it had no evidence to present to the 
Commission (R. 8573) and, in its reply, took no issue with 
the facts asserted by Transco (R. 8578-90). 


First, Texaco claims that the Commission did not have 
sufficient information to determine whether a ‘‘windfall’’ 
would accrue to Transco. The short answer to this con- 
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tention is that the Commission carefully considered the 
matter prior to its March 5 order and, in its order denying 
rehearing, correctly found and concluded that Transco 
would not benefit by any ‘‘windfall”’ (R. 799). The fact 
is, as the Commission found, that Transco absorbed the 
additional cost of some $270,000 which the producers had 
filed for, and did not pass such cost on to its customers. 
The customers paid Transco for gas service precisely the 
same rates they had been paying prior to enactment of the 
invalid tax statute—no more, no less. Unlike the producers 
who took full advantage of their claimed contractual rights 
to pass on to Transco a portion of this tax, Transco and 
its stockholders suffered the loss resulting from the in- 
creased costs associated with this tax. Consequently, the 
only way in which Transco can be made ‘‘whole”’ is to re- 
ceive refunds from all of its producers. 


Texaco next states that the contest of the gathering tax 
in Bel Oil Corp. v. Fontenot, 238 La. 102, 117 So. 2d 571 
(1959) concerned the basic gas gathering tax of 1954 and 
not the additional gathering tax of 1958; therefore, says 
Texaco, it would have had to file a separate law suit to 
preserve its protest under Louisiana law. While it might 
be suggested that Texaco need merely have contacted its 
fellow producers who did protest the tax, who were able 
to abide by the Court determinations then pending and 
who did receive refunds, Texaco conveniently overlooks 
the fact that Transco voluntarily offered to bring suit as 
Texaco’s agent (R. 2503-04). No acceptance of this offer 
was ever forthcoming from Texaco or any other producer. 


Finally, Texaco makes the startling claim that the Com- 
mission overlooked the contract between Texaco and Trans- 
co, that Texaco was not obligated therein to pay any taxes 
under portest and that all it had to do was notify Transco 
that it had paid the tax and be partially reimbursed there- 
for. While the Commission did not rely upon the contracts 
as the basis for its decision, the Court’s attention is directed 
to the contract between Texaco and Transco which only 
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requires reimbursement for taxes ‘‘validly imposed by any 
lawful authority’ (R. 9517-18) and to Transco’s letter to 
Texaco (R. 2503-04) calling attention to the fact that pay- 
ment of the additional tax should be made under protest. 


Il 


The Rate Filings By the Producers Were Not Contractually 
Authorized and Should Have Been Rejected 


Transco is obliged under its contracts with its produc- 
ers to reimburse only for valid taxes. Having been de- 
clared unconstitutional, the additional gathering tax was 
void ab initio. Therefore, the filings by Texaco and the 
other producers against Transco were unauthorized by 
contract and were thus unilateral filings which should have 
been rejected by the Commission. United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U. 8. 332, (1956) ; 
Federal Power Commission vy. Sierra Pacific Power Co., 
350 U. S. 348 (1956). 


This position was urged by Transco in its Statement of 


Position before the Commission (R. 2500-18). In deciding 
in Transco’s favor on other grounds, the Commission ex- 
pressly refused to pass upon this legal position (R. 711). 
Transco will not elaborate further on this argument at 
this time. However, since it involves a fundamental ques- 
tion of the Commission’s jurisdiction, Transco reserves the 
right to present further argument either to the Commis- 
sion or to the Court should the Court decline to affirm the 
Commission’s order on the bases given by the Commission. 


IV 
Texaco’s Procedural Arguments Are Without Merit 


A major portion of Texaco’s argument is devoted to 
the claim that the Commission was without power to act 
after its May 29, 1961 order except as to those parties who 
sought Court review of that order (Texaco Br., pp. 13-14). 
Since Transco did seek Court review of the May 29 order, 
Nos. 16510 and 16538 presently pending in this Court, this 
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argument does not apply to Transco and we will not re- 
spond further at this point.’ 


Texaco does contend, however, that Transco’s petition 
to intervene in its various supplier cases was neither timely 
nor required by the public interest.’ Since Texaco did not 
raise this point in its application for rehearing to the 
Commission (R. 8593-8602), it is precluded from doing so 
now by Section 1916, of the Natural Gas Act. Nevertheless, 
the point is without merit. 

Up until the time that certain producers applied for re- 
hearing of the Commission’s order of February 21, 1961, 
Transco had no reason to suspect that it might not receive 
refunds from all of its producers. On the contrary, each 
and every pronouncement of the Commission up to that 
time fully protected the rights of Transco. As soon as it 
appeared that some result other than full refunds to Trans- 
co might eventuate, Transco immediately petitioned the 
Commission for intervention in each of its producer-sup- 


plier cases. 


Prior to January 1, 1960, the time limit within which 
petitions to intervene shall be filed was determined by Sec- 
tion 1.8(d) of the Commission’s Rules of Practice and 
Procedure which provided in pertinent part as follows: 


“Petitions to intervene and notices of intervention 
shall be filed with the Commission within the time pro- 
vided in any notice of the proceeding or in the order 
fixing date of hearing, but not less than 10 days be- 
fore the date set for the commencement of the hearing, 
if any, except as_ otherwise specifically permitted by 
the Commission in extraordinary circumstances for 
good cause shown.’” 


‘Other producers appealing from the March 5 order do attempt to raise pro- 
cedural specters against Transco and these arguments will be answered by 
Transco in its briefs in those cases, 

*In connection with this argument, it is interesting to note that Texaco 
oxpressly xtuted to the Commission, after the Commission had granted 
Tranaco’s intervention, that **Texnco does not raise any technical objections 
to the proceeding’ (R. 8571). 
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Since January 1, 1960, pursuant to Commission Order No. 
217 issued November 20, 1959 in Docket No. R-177, Section 
1.8(d) has read in pertinent part as follows: 


**Petitions to intervene and notices of intervention 
may be filed at any time following the filing of a notice 
of rate or tariff change, or of an application, petition, 
complaint, or other document seeking Commission ac- 
tion, but in no event later than the date fixed for the 
filing of petitions to intervene in any order or notice 
with respect to the proceedings issued by the Commis- 
sion or its Secretary, unless, in extraordinary circum- 
stances for good cause shown, the Commission author- 
izes a late filing.”’ 


No date was ever fixed by either the Commission or the 
Secretary for the filing of petitions to intervene in these 
proceedings. Thus Transco’s petition to intervene, filed 
herein on April 7, 1961, could not properly be called ‘‘un- 
timely’? under any of the applicable rules, regulations or 
orders of the Commission. Therefore, the Commission was 


clearly in error in denying Transco’s petition to inter- 
vene in its May 29 order. This error, however, was rectified 
in its order of August 30. 


Nor is there any basis for claiming that Transco’s parti- 
cipation is contrary to the public interest. Transco’s legal 
interest in these matters is established by the fact it was 
obliged to pay approximately an additional $270,000 to 
its producers as a result of the additional Louisiana gath- 
ering tax. It is specious to argue, as the Commission did 
in originally denying Transco’s intervention and as Texaco 
appears to do now, that the only issue in these proceedings 
was the validity of the gathering tax. That was not an 
issue for the Commission but was a matter for the courts 
of Louisiana; the only issue before the Commission was 
whether refunds should be made by the producers as a 
result of the determination of invalidity by the Louisiana 
courts. The Commission having determined at one stage 
that those producers not protesting the tax need not make 
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refunds, it was incumbent upon Transco to intervene and 
assert its rights in this matter. In fact, the Commission’s 
original attempts to prevent participation by Transco was 
clearly reversible error. Having corrected this error in 
its order of August 30, there is no such issue before the 
Court in the instant case. 


CONCLUSION 
For the foregoing reasons and those in the brief of the 
Commission herein, the Commission’s order of March 5, 
1962 should be affirmed insofar as the said order relates 
to sales to Transco. 
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in the Opinion of the intervenor, Transcontinental Gas 
Pipe Line Corporation, the question presented as to it is: 


Was it reversible error for the respondent, Federal 
Power Commission, to order the petitioner to make 
refunds of the amounts collected from its purchaser 
pursuant to an invalid tax of the State of Louisiana, 


where such order merely followed the purpose and 
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to protest the tax despite full knowledge of its rights 
and obligations to do so. 
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PRELIMINARY STATEMENT 


This case involves but one of seven independent pro- 
ducers of natural gas who have filed with this Court peti- 
tions to review the Federal Power Commission's order 
of March 5, 1962, requiring these producers to refund 
monies collected from certain of their pipeline purchasers.’ 


‘Another appeal from the same order has been brought by a pipeline pur- 
chaser, Tennessee Gas Transmission Company, No, 17,126, 


» 

This intervenor, Transcontinental Gas Pipe Line Corpor- 
ation (Transco), is one of the pipeline purchasers to whom 
refunds were ordered in the March 5 order. Transco is a 
direct purchaser from four of these producers, including 
the instant petitioner, Texaco Inc. (Texaco), and has moved 
for intervention, without objection, in each of the four cases 
in support of the Commission's order.’ None of these cases 
ras been consolidated and the briefs in each case are due at 
varying times. Thus, there will be an unusually large num- 
ber of briefs filed with the Court involving but a single 
order of the Commission. 


The principal burden of supporting the order of March 
5. is. of course. on the respondent Commission. Transco 
has reviewed a draft of the Commission’s brief in this case 
and believes that the arguments and conclusions contained 
therein are essentially sound and fully justify this Court 
in affirming the Commission’s determination to order re- 
funds to Transco. In order to avoid burdening the Court 
with an unnecessary welter of written material, it will be 
the purpose of this brief merely to correct certain state- 
ments made and impressions created in the brief of the in- 
stant petitioner, Texaco, and to highlight certain aspects 
of this case which are directly related to Transco’s in- 
terests in these proceedings. 


COUNTER-STATEMENT OF THE CASE 


1. Contrary to Texaco’s statements at pages 3 and 28 
of its brief, Transco’s contract with Texaco requires it 
to make partial reimbursement to Texaco for certain addi- 
tional taxes only if such taxes ‘‘shall be validly imposed 
by any lawful authority’? (R. 9517-18). Transco, therefore, 
has no contractual obligation to reimburse for the in- 
valid additional gas gathering tax. 


2. Soon after the State of Louisiana enacted Act No. 8 
of 1958 imposing the additional gas gathering tax here 


1 Thin brief in being lodged with the Court pending action on Transeo’s 


intervention, 
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involved, Transco wrote a letter to each of its producer-sup- 
pliers, including the petitioner, Texaco, directing atten- 
tion to this enactment, inter alia, and stating (R. 2503-04) : 


“We believe, however, that the additional tax pur- 
ported to be imposed by Act 8 referred to above has 
not been validly imposed but that, on the contrary, 
said Act is invalid as being an attempt to place a 
direct burden on interstate commerce of the character 
prohibited by the Commerce Clause of the U. S. Con- 
stitution. Transcontinental, therefore, believes it in- 
cumbent upon you to make any and all payments pur- 
suant to the Act under protest, as provided in Title 
47, Section 1576 of the Louisiana Revised Statutes of 
1950, as amended, or in the alternative, to authorize 
Transcontinental to do so as your agent to the extent 
of the 34ths reimbursement provision, and that you in- 
stitute the suit required by said section to preserve 
the validity of such protest, or, in the alternative, au- 
thorize Transcontinental to institute such suit on your 
behalf.’’? (Emphasis supplied.) 


This letter was written on July 11, 1958, the same day that 
the Commission issued its Order No. 206 (20 FPC 28), 
providing for simplified filing requirements by the pro- 
ducers and for ‘“‘appropriate refund, in the event said 
Act No. 8 of 1958 should be declared unconstitutional by 
final judicial decision’? (20 FPC at 29). Thus, the peti- 
tioner, together with all other producer-suppliers of Trans- 
co similarly situated, was put on actual explicit notice of 
its legal rights and obligations with respect to the addi- 
tional tax and was warned that Transeo would look to 
it for refund of the tax reimbursement amounts if and 
when such tax were held invalid. 


1 Additionally, Transco affixed to exch remittance statement of all checks 
issued to its producor-suppliers for the period subsequent to August 1, 1958, 
the effective date of the tax here involved, the condition that ‘tany amount 
included in this check as payment of, reimbursement for, or on account of the 
Louisinna Gas Gathering tax is paid subject to reimbursement to this Corpora: 
tion if and when such tax shall be adjudged to be invalid, as per letter to you 
of July 11, 1958."" (R, 250-4) 
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3. In each of the individual orders suspending for one 
day the rate increase filing relating to the additional gath- 
ering tax, including the order suspending Texaco’s filing 
as to Transeo (R. 9548), the Commission provided as 
follows? 


**(D) Respondent shall refund at such times and 
in such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of 
the Commission, the difference between the presently 
effective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective in 
the event the additional tax of one cent per Mef levied 
by the State of Louisiana is for any reason held to 
be invalid. Should such additional tax eventually be 
held invalid and the State of Louisiana make refund, 
with interest, of the tax monies collected pursuant to 
the said Act No. S of 1958, then, and in that event, a 
proportionate part of the interest so received by the 
Respondent herein shall be passed on and paid to the 
persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission.”’ 


4. Each suspension order also contained the requirement 
that (R. 9550): 


*“<(E) As a condition of this order, within 20 days 
from the date of issuance thereof, Respondent shall 
execute and file in triplicate with the Secretary of this 
Commission its written agreement and undertaking 
to comply with the terms of paragraph (D) hereof, 
signed by a responsible officer of the corporation, 
evidenced by proper authority from the board of di- 
rectors, and accompanied by a certificate showing serv- 
ice of copies thereof upon all purchasers under the 
rate scheduled involved... .”’ 


By letter dated August 20, 1958, Texaco transmitted to 
the Commission its ‘‘agreement and undertaking’’ in strict 


* Compare the truncated quotation of thia provision at page 4 of Texnco's 


brief. 
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compliance with Ordering Paragraph (E) and without any 
question as to its obligations under Ordering Paragraph 
(D) (R. 9551-54). 


5. The Commission’s order of February 21, 1961, in 
ordering all of the producers to make refunds of the 
amounts collected from their purchasers, together with 
a proportionate part of any interest received from the 
State, followed precisely the language and intent of Order 
No. 206 and each individual suspension order. It was not 
until certain producers applied for rehearing of the order 
of February 21 that any possibility existed that the Com- 
mission might do anything other than follow the clear 
and unambiguous language of its Order No. 206 and sus- 
pension orders. Thereupon, on April 7, 1961, Transco peti- 
tioned to intervene in those producer cases involving sales 
to it (R. 2435-41). 


6. After the Commission reversed its February 21, 1961 
order on May 29, 1961, and at the same time denied Trans- 
eo’s intervention, Transco petitioned for review in this 
Court. Those cases, Nos. 16510 and 16538, are being held 
in abeyance pending the appeals by Texaco and others of 
the March 5, 1962 order (See Per Curiam Order in those 


cases dated March 9, 1962). 


7. By order of August 30, 1961, the Commission, inter 
alia, rectified its prior order of May 29, by permitting 
Transco to intervene in the proceedings of its producer- 
suppliers. At the same time, the Commission reopened 
all of the producer proceedings and provided for the fil- 
ing of Statements of Position by all interested parties. 


Pursuant thereto, Transco filed its Statement of Posi- 
tion in which it urged the rejection of the rate filings 
against it because unauthorized by contract and, therefore, 
beyond the purview of the Commission’s jurisdiction (R. 
2500-18). Texaco also filed a Statement of Position in 
which it stated that ‘*Texaco does not raise any technical 
objections to the proceeding” and **does not have any evi- 
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dence to present’’. In support of its refusal to protest the 
additional gathering tax to the State of Louisiana, Texaco 
stated that **Political and economic reality dictated the 
action taken by Texaco and most of the producers.’’ (R. 
S370-S4). 


The Commission’s order of March 5, 1962 followed. 


SUMMARY OF ARGUMENT 
I 


The Court need go no further than the face of the 
Commission's Order No. 206 and the individual orders 
suspending the producer rate filings relating to the addi- 
tional gas gathering tax to determine that the Commis- 
sion’s action of March 5 requiring refunds to Transco was 
precisely in accord with those prior orders. The purpose 
of Order No. 206, as clearly stated therein, was ‘“‘to assure 
appropriate refund, in the event said Act No. 8 of 1958 
should be declared unconstitutional by final judicial deci- 


sion.’? Each of the individual suspension orders required 
the producer to ‘‘refund . . . the difference between the 
presently effective rate and charge and the proposed in- 
creased rate and charge ... in the event the additional 
tax ... is for any reason held to be invalid.’”? The March 
5 order merely carried out these prior orders. 


If 


In addition to the express refund notification contained 
in the Commission’s orders, Transco advised each of its 
producers that it believed the additional gathering tax to 
be unlawful and that the producers should make all pay- 
ments to the State under protest. While some producers 
did protest this tax, did receive refunds from the State 
and have refunded to Transco, others like the petitioner, 
Texaco, did not. No valid legal reason has been or could 
be given for the failure of Texaco to protect the rights and 
obligations of itself and its purchaser, Transco. Under 
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these circumstances equity and justice require that the 
producers suffer the consequences of their willful refusal 
to protest the tax. 


By receiving refunds from its suppliers, Transco will 
receive no ‘‘windfall’”. Transco absorbed the additional 
costs relating to this tax and did not pass such costs on to 
its customers. Thus, Transco and its stockholders suffered 
the loss resulting from this additional tax. The only way 
in which Transco can be made ‘‘whole’’ is to receive re- 
funds from all of its producers, including the petitioner. 


iil 


Since Transco is obliged under its contracts with its 
producers to reimburse only for valid taxes, the rate filings 
by Texaco and the other producers were unauthorized by 
contract, were thus unilateral filings and the Commission 
had no jurisdiction to consider them. United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332, (1956). 


IV 


The petition to intervene of Transco in these proceedings 
before the Commission was timely and was in the public 
interest. Since the Commission rectified its original error 
and permitted Transco’s intervention, no issue relating 
thereto is before the Court in this case. 


ARGUMENT 
I 


The Commission’s Order of March 5. 1962 Is Strictly In 
Accord With the Purpose and Intent of the Commission 
As Expressed In Its General Order No. 206 and Its 
Individual Suspension Orders 


Texaco argues that the March 5, 1962 order is the result 
of a policy reversal by a “new’? Commission. A brief re- 
view of the orders of the ‘told”* Commission shows that 
this contention is in error and that the March 5 order 


merely carries out the explicit purpose of the original or- 
ders of the *‘old’? Commission. 


The first action of the Commission in this matter was 
the promulgation of Order No. 206 on July 11, 1958 (20 
FPC 28). The purpose of this general order was to pro- 
vide a simplified filing method for the producers? and, 
as clearly stated in the order, ‘‘to assure appropriate re- 
fund, in the event said Act No. $ of 1958 should be de- 
clared unconstitutional by final judicial decision’’. There- 

ter, upon the filing of rate increases pursuant to Order 
No. 206, the Commission issued suspension orders in each 
individual ease. Each of these orders contained identical 
language requiring the producer to “refund... the dif- 
ference between the presently effective rate and charge 
and the proposed increased rate and charge ... in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reason held to be in- 
valid.’ A separate sentence also required that a ‘‘pro- 
portionate part’’ of any interest which might be received 
from the State of Louisiana should also be refunded. 


Texaco claims that the purpose and intention of Order 
No. 206 and the suspension orders were to require refunds 
only if received from the State (Texaco Br., p. 23). This 
claim could only be made by misreading the plain Eng- 
lish language contained in those orders. Nothing could 
be clearer than that refunds of the amount of the rate in- 
creases, covered by the first sentence of paragraph D of 
each of the suspension orders, would be made if, and only 
if, the tax were declared invalid. This was the only condi- 
tion of those refunds; there was no mention at all of the 


> Part of this ximplification was the provision for only one day ’s suspension 
of the flings. The Comminsion has the power under Section 4(¢) of the Nat- 
oral Gas Act to suspend rate changes for a five month period, Full statutory 
suspension is the normal procedure for the Commission which, if followed in 
thin case, would have precluded the collection of uny of the additional gathering 
tax by the producers and rendered this whole controversy moot. 


2 This provision ix quoted in its entircty, ante, p, 4. 
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receipt of such funds from the State. As an added obli- 
gation, and it is from this that Texaco apparently gets 
the idea that receipt from the State was related to its re- 
fund obligation, the Commission required the producers 
to refund a ‘proportionate part’? of any interest they 
might receive from the State. This, however, was a sep- 
arate obligation and was in no way related to the obligation 
to refund the amounts collected from the pipeline pur- 
chasers. 


Finally, the Commission’s order of February 21, 1961, 
issued upon the final determination of the invalidity of 
the tax, once again made it clear that the producers were 
to refund all amounts collected from their respective pur- 
chasers (R. 169): 


“In the orders suspending these increased rates it 
was stated that the Commission had been advised liti- 
gation was being instituted to challenge the constitu- 
tionality of said Act No. § of 1958, and so in order 
to assure appropriate refund in the event said Act 
should be declared unconstitutional, it was deemed ad- 
visable to suspend the proposed increased rates and 
charges. In the provisions making Respondents’ rates 
effective subject to refund, the Commission required 
refund of the difference between Respondents’ then 
presently effective rates and charges and the proposed 
increased rates and charges allowed to become effec- 
tive by reason of the levy of the gas-gathering tax re- 
ferred to above, in the event said taxing statute was 
held invalid. 


“It is in the public interest and necessary in the 
effective administration of the Natural Gas Act that 
the supplements filed herein be disallowed, that re- 
funds be made in these proceedings and that said pro- 
ceedings be terminated. 


“The above-designated increased rates are disallowed 
and Respondents shall refund their respective purchas- 
ers the amounts collected under the respective agree- 
ments and undertakings filed in compliance with the 
Commission's orders herein together with a propor- 
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tionate part of any interest received from the State of 
Louisiana."* (Emphasis supplied) 


In support of its position, Texaco adverts to two letters 
from the Commission to the Louisiana Collector of Rev- 
enue, which were correctly characterized by the Commis- 
sion in its March 5 order as ‘‘collateral correspondence.”’ 
As a matter of law, we deny that these ex parte letters can 
have any controlling effect upon the clear and unambigu- 
ous language of Order No. 206 and the individual suspen- 
sion orders. Nevertheless, these letters do not convey the 
meaning attributed to them by Texaco. On the contrary, 
the letter of October 28, 1958, which was the last corre- 
spondence of the Commission and would be controlling if 
any correspondence were, reinforces our interpretation 
of Order No. 206 and the suspension orders. In the first 
place, this letter refuses to grant the request of the Louisi- 
ana Collector of Revenue to amend Order No. 206 or the 
suspension orders issued pursuant thereto. Secondly, it 


speaks only of the invalidity of the tax as the criterion 
for ordering refunds.? Finally, to remove any doubts as 
to its intention, the letter cites the El Paso case, 13 FPC 
421, 436-38, in which the Commission disallowed, as an ex- 
pense, payments made to the State of Texas for a tax sub- 
sequently held invalid, even though El Paso failed to pay 
under protest and thus received no refunds from the State. 


It is submitted that the Court need go no further than 
the face of Order No. 206 and the various identical suspen- 
sion orders to conclude that the Commission’s final action 
of March 5 in requiring refunds to Transco was precisely 
in accord with the purpose and intent of the prior orders. 


And in any event, Texaco admits it at no time relied upon these letters 
(B, 8572). 

7 At page 4 of its brief, Texaco refers to thin letter of October 28 and states 
that the Comminsion’s ‘‘sole interest and intent in these proceedings was to 
prey rind{alls’ should the 195% tax be declared invalid and refunds be 
received by the producers.’’ Thin statement ins flatly contrary to fact. Thero 
was no mention in this letter of refunds from the Stute. 
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II 


It Would Be Wholly Unjust To Permit Texaco To Escape 
Its Obligations To Transco Because It Refused To Protest 
the Tax 
As noted above, Transco advised each of its producers 
that it believed the additional gathering tax to be unlaw- 
ful and that the producers should make all payments to 
the State under protest and institute the suit required to 
preserve the validity of such protest. Furthermore, each 
and every payment made by Transco contained an express 
reservation concerning this tax. 


Some producers did protest and have received refunds 
from the State. These refunds have been passed on to 
Transco. Other producers, like Texaco, chose not to do 
so for reasons best known to them. In its brief, Texaco 
gives no reason for failing to protest. In its Statement of 
Position before the Commission, it refers to ‘‘economic 
and political reality”? (R. $571). 


Whatever the reason may have been, there is not a scin- 
tilla of equity in the position of Texaco. It was put on 
the most explicit kind of notice of its potential obligations 
both by the Commission and by Transco. If under these 
circumstances it still chose not to protect its rights and 
those of its purchaser, Transco, it voluntarily assumed that 
risk and must suffer the consequences. The producers who 
protested the invalid tax, and who braved the consequences 
by doing so, should certainly not be placed in a worse posi- 
tion than those who reaped the benefits of failing to pro- 
test, whatever those benefits may have been. 


The situation in which Texaco now finds itself because 
of its failure to protect its rights and those of Transco is 
essentially similar to that presented to the Court in Nat- 
ural Gas Pipe Line Co. v. Harrington, 246 F. 2d 915 (5th 
Cir., 1957), cert. denied, 356 U. S. 957 (1958). In that 
case, an action was brought by the pipeline company to 
obtain reimbursement of the excess amounts paid as a re- 
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sult of a minimum price order of the State of Oklahoma 
which had been held invalid. The Court permitted the 
recovery of the excess amounts paid to the producer in- 
eluding amounts for increased taxes and royalties which 
the producer was unable to recover from the State and 
royalty owners. In so holding the Court stated (246 F. 2d 
921): 


‘“‘We think that the state law provided adequate 
means by which Panoma could have withheld the in- 
creased payments from its royalty owners until the 
termination of the litigation, or could have paid under 
protest with a right of recovery, or could reserve the 
right to itself or its successors to take credit for any 
overpayment against future royalties. Panoma re- 
ceived the increase in price for the use and benefit of 
Natural, but it made no effort to protect Natural’s in- 
terest. 


‘Like considerations are applicable to the payments 
of taxes on the basis of the increased price. Addition- 
ally, it may be noted that Title 68, Section 1475 of 
the Oklahoma Statutes, 1951, provides for the pay- 
ment of taxes under protest and their subsequent re- 
covery. Indeed, the Fourteenth Amendment itself 
would prevent the state from collecting unlawful taxes 
by coercive means without incurring any obligation to 
pay them back. Ward v. Board of County Com’rs of 
Love County, 253 U. S. 17, 24, 40 S. Ct. 419. We hold, 
therefore, that the district court erred in denying Nat- 
pn claim for restitution to the extent of $321,- 
279.00.’” 


Texaco complains that the Commission did not have 
sufficient facts before it in order to apply equitable prin- 
ciples (Texaco Br., pp. 27-28), even though Texaco ex- 
pressly stated that it had no evidence to present to the 
Commission (R. 8573) and, in its reply, took no issue with 
the facts asserted by Transco (R. 8578-90). 


First, Texaco claims that the Commission did not have 
sufficient information to determine whether a ‘‘windfall’’ 
would accrue to Transco. The short answer to this con- 


13 


tention is that the Commission carefully considered the 
matter prior to its March 5 order and, in its order denying 
rehearing, correctly found and concluded that Transco 
would not benefit by any ‘‘windfall’’ (R. 799). The fact 
is, as the Commission found, that Transco absorbed the 
additional cost of some $270,000 which the producers had 
filed for, and did not pass such cost on to its customers. 
The customers paid Transco for gas service precisely the 
same rates they had been paying prior to enactment of the 
invalid tax statute—no more, no less. Unlike the producers 
who took full advantage of their claimed contractual rights 
to pass on to Transco a portion of this tax, Transco and 
its stockholders suffered the loss resulting from the in- 
creased costs associated with this tax. Consequently, the 
only way in which Transco can be made ‘“‘whole’’ is to re- 
ceive refunds from all of its producers. 


Texaco next states that the contest of the gathering tax 
in Bel Oil Corp. v. Fontenot, 238 La. 102, 117 So. 2d 571 
(1959) concerned the basic gas gathering tax of 1954 and 
not the additional gathering tax of 1958; therefore, says 
Texaco, it would have had to file a separate law suit to 
preserve its protest under Louisiana law. While it might 
be suggested that Texaco need merely have contacted its 
fellow producers who did protest the tax, who were able 
to abide by the Court determinations then pending and 
who did receive refunds, Texaco conveniently overlooks 
the fact that Transco voluntarily offered to bring suit as 
Texaco’s agent (R. 2503-04). No acceptance of this offer 
was ever forthcoming from Texaco or any other producer. 


Finally, Texaco makes the startling claim that the Com- 
mission overlooked the contract between Texaco and Trans- 
co, that Texaco was not obligated therein to pay any taxes 
under portest and that all it had to do was notify Transco 
that it had paid the tax and be partially reimbursed there- 
for. While the Commission did not rely upon the contracts 
as the basis for its decision, the Court’s attention is directed 
to the contract between Texaco and Transco which only 
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requires reimbursement for taxes “‘validly imposed by any 
lawful authority”* (R. 9517-18) and to Transco’s letter to 
Texaco (R. 2503-04) calling attention to the fact that pay- 
ment of the additional tax should be made under protest. 


Il 


The Rate Filings By the Producers Were Not Contractually 
Authorized and Should Have Been Rejected 


Transco is obliged under its contracts with its produc- 
ers to reimburse only for valid taxes. Having been de- 
clared unconstitutional, the additional gathering tax was 
void ab initio. Therefore, the filings by Texaco and the 
other producers against Transco were unauthorized by 
contract and were thus unilateral filings which should have 
been rejected by the Commission. United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U. S. 332, (1956) ; 
Federal Power Commission v. Sierra Pacific Power Co., 
350 U. S. 348 (1956). 


This position was urged by Transco in its Statement of 
Position before the Commission (R. 2500-18). In deciding 
in Transco’s favor on other grounds, the Commission ex- 
pressly refused to pass upon this legal position (R. 711). 
Transco will not elaborate further on this argument at 
this time. However, since it involves a fundamental ques- 
tion of the Commission’s jurisdiction, Transco reserves the 
right to present further argument either to the Commis- 
sion or to the Court should the Court decline to affirm the 
Commission’s order on the bases given by the Commission. 


IV 
Texaco’s Procedural Arguments Are Without Merit 


A major portion of Texaco’s argument is devoted to 
the claim that the Commission was without power to act 
after its May 29, 1961 order except as to those parties who 
sought Court review of that order (Texaco Br., pp. 13-14). 
Since Transco did seek Court review of the May 29 order, 


Nos. 16510 and 16538 presently pending in this Court, this 
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argument does not apply to Transco and we will not re- 
spond further at this point.’ 


Texaco does contend, however, that Transco’s petition 
to intervene in its various supplier cases was neither timely 
nor required by the public interest. Since Texaco did not 
raise this point in its application for rehearing to the 
Commission (R. $593-8602), it is precluded from doing so 
now by Section 1916, of the Natural Gas Act. Nevertheless, 
the point is without merit. 


Up until the time that certain producers applied for re- 
hearing of the Commission’s order of February 21, 1961, 
Transco had no reason to suspect that it might not receive 
refunds from all of its producers. On the contrary, each 
and every pronouncement of the Commission up to that 
time fully protected the rights of Transco. As soon as it 
appeared that some result other than full refunds to Trans- 
co might eventuate, Transco immediately petitioned the 
Commission for intervention in each of its producer-sup- 
plier cases. 


Prior to January 1, 1960, the time limit within which 
petitions to intervene shall be filed was determined by Sec- 
tion 1.8(d) of the Commission’s Rules of Practice and 
Procedure which provided in pertinent part as follows: 


“Petitions to intervene and notices of intervention 
shall be filed with the Commission within the time pro- 
vided in any notice of the proceeding or in the order 
fixing date of hearing, but not less than 10 days be- 
fore the date set for the commencement of the hearing, 
if any, except as otherwise specifically permitted by 
the Commission in extraordinary circumstances for 
good cause shown.”’ 


* Other producers appealing from the March 5 order do attempt to raise pro- 
codural spectors against Transco and these arguments will be answered by 
Transco in its briefs in those cases. 


*In connection with this argument, it is interesting to note that Texaco 
expressly stated to the Commission, after the Commission had granted 
Transco’s intervention, that ** Texaco does not raise any technical objections 
to the proceeding ’* (R. 8571). 
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Since January 1, 1960, pursuant to Commission Order No. 
217 issued November 20, 1959 in Docket No. R-177, Section 


“Petitions to intervene and notices of intervention 
may be filed at any time following the filing of a notice 
of rate or tariff change, or of an application, petition, 
complaint, or other document seeking Commission ac- 
tion, but in no event later than the date fixed for the 
filing of petitions to intervene in any order or notice 
with respect to the proceedings issued by the Commis- 
sion or its Secretary, unless, in extraordinary circum- 
stances for good cause shown, the Commission author- 
izes a late filing.’’ 


No date was ever fixed by either the Commission or the 
Secretary for the filing of petitions to intervene in these 
proceedings. Thus Transco’s petition to intervene, filed 
herein on April 7, 1961, could not properly be called ‘‘un- 
timely’? under any of the applicable rules, regulations or 
orders of the Commission. Therefore, the Commission was 


clearly in error in denying Transco’s petition to inter- 
vene in its May 29 order. This error, however, was rectified 
in its order of August 30. 


Nor is there any basis for claiming that Transco’s parti- 
cipation is contrary to the public interest. Transco’s legal 
interest in these matters is established by the fact it was 
obliged to pay approximately an additional $270,000 to 
its producers as a result of the additional Louisiana gath- 
ering tax. It is specious to argue, as the Commission did 
in originally denying Transco’s intervention and as Texaco 
appears to do now, that the only issue in these proceedings 
was the validity of the gathering tax. That was not an 
issue for the Commission but was a matter for the courts 
of Louisiana; the only issue before the Commission was 
whether refunds should be made by the producers as a 
result of the determination of invalidity by the Louisiana 
courts. The Commission having determined at one stage 
that those producers not protesting the tax need not make 
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refunds, it was incumbent upon Transco to intervene and 
assert its rights in this matter. In fact, the Commission’s 
original attempts to prevent participation by Transco was 
clearly reversible error. Having corrected this error in 
its order of August 30, there is no such issue before the 
Court in the instant case. 


CONCLUSION 
For the foregoing reasons and those in the brief of the 
Commission herein, the Commission’s order of March 5, 
1962 should be affirmed insofar as the said order relates 
to sales to Transco. 


Respectfully submitted, 


RicwarD J. ConNoR 
Tuomas F. Ryax, JR. 
$21 Fifteenth Street, N.W. 
Washington 5, D. C. 
Attorneys for 
Transcontinental Gas Pipe 
Line Corporation 


Wiuiam H. Davinsox, JR. 
Wiuiam N. Bonxes, JR. 
Houston, Texas 


Gatiacuer, Connor & BoLaxp 
Washington, D. C. 


Of Counsel 


